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By the 1780s at least, defense counsel had come to have a different view of the evidence presented against their 
clients, a different view of the prosecution witnesses, and certainly a different view of their own role in the trial 
from that of the judge. They had come by then to see themselves as the defendant's advocate. Even if the scope 
for that advocacy was limited, their cross-examination of the prosecution witnesses could make a significant 
difference for the accused they defended. Cross-examination was undoubtedly developed as a fine art and as a 
way of commenting on the evidence because of the restrictions that continued to be imposed on defense 
lawyers' work until the 1836 act. It was in this area that the criminal trial changed most manifestly in the 
eighteenth century, in practice and in intention 
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William Paley, The Principles of Moral and Political Philosophy, 1785, 551-2:   
 

A concurrence of well-authenticated circumstances composes a stronger ground of assurance than 
positive testimony, unconfirmed by circumstances, usually affords. Circumstances cannot lie. The 
conclusion also which results from them, though deduced by only probable inference, is commonly more to be 
relied upon than the veracity of an unsupported solitary witness. The danger of being deceived is less, the actual 
instances of deception are fewer, in the one case than the other. What is called positive proof in criminal 
matters, as where a man swears to the person of the prisoner, and that he actually saw him commit the crime 
with which he is charged, may be founded in the mistake or perjury of a single witness. Such mistakes, and such 
perjuries, are not without many examples. Whereas to impose upon a court of justice a chain of 
circumstantial evidence in support of a fabricated accusation, requires such a number of false witnesses as 
seldom meet together; a union also of skill and wickedness which is still more rare; and, after all, this 



species of proof lies much more open to discussion, and is more likely, if false, to be contradicted, or to 
betray itself by some unforeseen inconsistency, than that direct proof, which, being confined within the 
knowledge of a single person, which, appealing to, or standing connected with, no external or collateral 
circumstances, is incapable, by its very simplicity, of being confronted with opposite probabilities.   
 
 
“Hortensius,” Deinology, Or, the Union of Reason and Elegance: Being Instructions to a Young Barrister. 
with a Postscript, Suggesting Some Considerations on the Viva Voce Examination of Witnesses at the 
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