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In I Was Wrong: The Meanings of Apologies, I argued that categorical apologies are demanding ethical acts indicating a kind of transformation that resonates with thick conceptions of repentance within religious traditions. This is not to say that all apologies must be categorical or that all noncategorical apologies are meaningless. There are many kinds of apologetic meanings, and the categorical apology offers but one possible arrangement of such meanings.
In Justice through Apologies, I argued that all major theories of punishment--consequentialist, restorative, Leftist, and retributivist theories, in particular--should in principle typically endorse "apology reductions" for criminal sentences only if offenders demonstrate moral transformation by satisfying rigorous standards for apologies. According to most current practices, however, state agents determine punishments for millions of offenders by consulting gut feelings and rendering unappealable decisions regarding the defendant’s contrition. Findings of remorse can determine whether an offender lives or dies, yet we expect reviewers to “know it when they see it”: look into the defendants’ souls, intuit the depths of their evil, and punish accordingly.
This informality is problematic for many reasons. It invites inconsistency and unfairness in punishment, and also causes problems of proportionality as like apologies are not treated alike. Some offenders receive too much credit for credit for well-staged apologies, and some receive too little credit for apologies that should be recognized as transformative. Apologies are complex moral phenomenon, and when we attempt to evaluate them within biased and fraught criminal justice systems we invite implicit biases and other kinds of unfairness. Whether because they are not well-counseled in appearing remorseful or because they display a demeanor less likely to strike judges as contrite, minorities, the poor, the mentally disabled, and defendants from cultural backgrounds unlike those of reviewing judges will likely not appear sufficiently apologetic. If a judge looks for signs of genuine contrition, an articulate, well-educated, and effectively represented offender with various resources at her disposal stands a better chance of making a case that she deserves the reduction. Discretion generally tilts toward power, and impressionistic evaluations of remorse in sentencing predictably lead to discriminatory effects. In the United States, the adversarial system driven by plea bargaining and framed by the Federal Sentencing Guidelines creates an especially hostile environment to thoughtful evaluation of offender remorse.
This paper attempts to demystify the process of evaluating apologies by setting out questions that should help orient reviewers in criminal contexts. The following questions should better equip those who review apologies and remorse to systemically evaluate their relationships to desired outcomes. Here I list questions that should guide how we evaluate apologies across legal contexts. For additional discussion of who should oversee reviews of apologies as well as when and where reviews should be undertaken—in additional to various application notes—please see Justice through Apologies. The guidelines below attempt to maximize our ability to reduce punishment when appropriate in the fairest possible way and in a manner subject to reasoned analysis and public scrutiny.[endnoteRef:2] Such coding of apologies in accordance with accepted criteria by experienced administrators, I believe, is more just, effective, and fair than allowing sentencing judges to render an impressionistic—and often implicitly biased—"examination of the criminal's soul," as one court put it.[endnoteRef:3]  [2:  See Bibas, "Forgiveness in Criminal Procedure," 347.]  [3:  U.S. v. Vance, 62 F.3d 1152, 1158 (9th Cir. 1995).] 

For these reasons, the following questions should guide evaluations of apologies in criminal contexts:

1. Has the offender corroborated the factual record?	
Reviewers should first ask whether the wrongdoer explains what she did with an appropriate degree of specificity and thereby corroborates a detailed factual record of the events salient to the injury. Rather than offering vagaries like "I used poor judgment" or "I failed to heed the warnings," reviewers should look for apologies that provide a clear account of what happened. This information may implicate others without excusing oneself. In conjunction with considerations regarding timing discussed below, offenders should generally "come clean" or "get it all out" early in the process rather than waiting for years of investigations and legal proceedings to disclose the extent of the transgressions. The offender will be exceptionally cooperative in helping authorities gather information and will not obstruct evidentiary process. Offenders who volunteer incriminating evidence increase their credibility, especially if prosecutors are unaware of the existence of such evidence or if it would have been particularly difficult to obtain. With the caveats noted later regarding not punishing defendants for protecting their rights, uncooperative offenders who make specious attempts to exclude evidence undermine their credibility.
Reviewers should also question the remorse of offenders who claim to have disclosed everything only to later release more incriminating information when pressure mounts. If possible, corroborated records should reach agreement amongst the victim, offender, and sometimes the community regarding what transpired and the relevant aspects of the context in which the injury occurred. In cases of collective crimes committed by multiple actors, contradictory stories raise doubts—especially if two offenders seek apology reductions while offering competing accounts of what happened.
Record will often include accounts of the mental states of the apologizer at the time of the offense, including motivations for committing the offense. If the offender took a calculated risk to maximize her personal wealth while endangering the well-being of others, she should not describe the consequence as unforeseeable. In addition to establishing the record, meeting this criterion goes some way toward demonstrating the offender's credibility and candor.
If a defendant continues to assert her innocence for a crime for which she entered into a plea bargain, we could find little significance in an expression of remorse for this crime. Indeed, we might expect a defendant of especially high character to refuse to apologize for a wrongdoing she did not commit despite the fact that such an expression of remorse might reduce her punishment.

2. Has the offender accepted blame for the crime?
In accordance with notions of proximate causation, the offender accepts blame for causing the harm at issue.  We can distinguish this from expressing sympathy for the injury, noting the difference between statements such as "I was wrong and I accept blame for X" and "I am so very sorry that we are experiencing this crisis." These discussions benefit from speaking precisely in terms of "accepting blame" rather than "accepting responsibility."[endnoteRef:4] Accepting blame admits that I did something wrong and I deserve blame for the consequences.  Accepting responsibility can mean any number of things, for instance when a maintenance worker "takes responsibility" for cleaning someone else's mess (an occupational responsibility) or when an innocent bystander takes "moral responsibility" for a natural disaster by providing aid (an ethical duty).  We can maintain a binocular view of wrongdoing that attributes individual blame while appreciating environmental and structural contributors to wrongdoing such as systemic inequality. [4:  See I Was Wrong, 33-38.] 

The offender need not accept blame for every charge if she is innocent of some of them. She may explain, with precision, the portion of the blame that she deserves. This might entail apologizing and accepting culpability for a minor offense while aggressively defending against a more serious and frivolous accusation. Such honesty can counter adversarial trends that encourage opposing parties to deny everything and accuse everything, hoping that years of attorneys' fees will produce truth somewhere in between.
Reviewers should pay especially close attention to acceptance of blame in cases of collectives harms committed by multiple offenders. Offenders who shift culpability to peers, supervisors, institutional dynamics, or social structures diminish their own culpability.
Acceptance of blame should link to culpable mental states, with intentional, knowing, willful, negligent, reckless, and other mens rea requirements reflected in the acceptance of blame. Attempts to explain why the offender is not at fault often bespeak a failure to accept blame.  Offenders who appear primarily to regret being caught or subject to review often fail to satisfy this element. Offenders also should not attempt to describe intentional offenses as accidental or otherwise deny that it was their intention to harm. Those who invoke insanity defenses or otherwise cast their behavior as excused or justified will typically not accept blame. 
Felony murder cases present interesting examples here because the doctrine expands the legal definition of murder to include accidental killings committed during the commission of applicable felonies, as well as rendering all participants in such felonies liable for the murder committed in the commission of the crime.[endnoteRef:5] If a driver sits in the getaway car while her accomplices unintentionally kill a bank teller during a robbery, the felony murder doctrine subjects the driver to felony murder charges. This can lead to counterintuitive convictions, such as the Missouri case of James Colenburg where a man was convicted of murder because he struck and killed a toddler who darted in front of his car. The car had been stolen seven months earlier, thus providing the predicating offense for felony murder even though the child's death was accidental. In such cases the felony murderer may accept responsibility for the underlying offense and also for undertaking dangerous activities that should have been foreseen as potentially leading to such injuries, but balk at assuming blame for intentional murder. In such cases where legal doctrine deviates from common conceptions of proximate causation, reviewers may need to afford apologetic offenders some latitude in their understanding of blame for convicted offenses. [5:  For an evenhanded evaluation of the controversial doctrine, see Guyora Binder, Felony Murder (Palo Alto: Stanford University Press, 2012).] 


3. Does the offender possess appropriate standing to apologize and accept blame?
The offender accepts blame for the harm and she—rather than an attorney, proxy, or other third party—undertakes the work of apologizing described herein. This can become problematic in various ways. First, someone other than the defendant may attempt to apologize for her. Such third party statements regarding the offender's apology will typically provide marginal insight into the offender's contrition. In situations where the offender has limited ability to express her apology—for example because of language barriers or disabilities—a proxy can help the offender articulate her contrition. Translating an offender's statements, for instance, need not diminish their value. Such assistance differs from a proxy apologizing for the offender in the sense that a parent might apologize for a child by stating "she is very sorry and accepts blame for her actions." Although parents may have some insight into the offender's attitudes unavailable to the court and may perhaps add some credibility to the offender's own stated acceptance of blame, third parties cannot do the work of apologizing for her.[endnoteRef:6] An attorney, for instance, cannot feel guilt for her client or complete her community service work on her behalf. Certain apologetic activities cannot be outsourced without altering their meanings. [6:  Note the distinction between a parent attempting to accept blame for the actions of a child and a parent accepting blame for her own behavior, perhaps apologizing for abandoning the child years ago which the parent believes has in turn contributed to the child's criminal development.] 

Different issues arise when the state charges the defendant with an offense for which she believes she lacks standing to accept blame. This can result from perceived innocence: "Someone else should be apologizing because I didn't do it." The state might also pursue a crime different from or more serious than the defendant's actual offense. If a prosecutor charges a street level drug dealer with money laundering but her low rank never brought her near such activity, then she lacks standing to accept responsibility for the money laundering. Given the prevalence of plea arrangements wherein defendants accept charges that may not reflect the spirit of their actual crime, the moral relation between offense, blameworthiness, charge, and apology can become divorced from the offender's perception of what actually happened and what deserves an apology. Reviewers should be mindful of these convoluted moral chains, both to require the offender to personally accept blame for her crimes and to allow contrite offenders some latitude when charges do not line up cleanly with actual wrongdoing for which she feels contrite. 

4. Does the offender identify each harm? 
Crimes often result from the aggregation of many lesser wrongs. The apologetic offender should identify each harm, taking care not to conflate several harms into one general harm or apologize for only a lesser offense (the "wrong wrong"). In the criminal context, this will include elements of the crime. In Beebe's case, he could identify a range of offenses including drugging Seccuro, assaulting her, and concealing the crime. Volunteering non-criminal activity that contributed to the offense provides reviewers with additional insight into the offender's understanding of how various aspects of his life led to the crime. Offenders should also distinguish harms to various victims and constituencies. A sex offender like Beebe, for instance, harms not only the direct victim but also the community, the families of both victim and offender, and many others. 
Reviewers should maintain special mindfulness to objections from liberal neutrality here. Self-awareness of contributory but non-criminal activity provides insights into her understanding of her predicament as well as her likelihood of recidivism. Beebe's alcoholism, for example, relates to the harms he caused as well as his likelihood of recidivism. Alcoholism is not, however, a crime. State reviewers should be wary of allowing such information to effectively increase or decrease punishments. If an offender finds the primary harm caused by her commission of murder to be disobedience to her god, for instance, reviewers should take care to neither reward nor punish this view. 
Given their prevalence and their status as what many consider "victimless crimes," drug offenses create tensions in this regard. If a marijuana grower does not view her illegal activity as harmful, then as a matter of political conscience she may refuse to apologize or accept blame. She may also carefully parse the harms, explaining that she does not find growing harmful but she appreciates that trafficking in such illegal activity visits various harms upon her family, her community, law enforcement, and others. In this regard the refusal to apologize can stage protest. Reviewers should understand such disputes regarding the proper nature of harm as probative of the offender's attitudes and predictive of her future behavior.

5. Does the offender identify principles underlying each harm?
The offender should identify the moral principles underlying these harms with an appropriate degree of specificity, making explicit the values at stake. The offender explains why she is wrong. Someone who understands both the legal and the moral justifications for the criminalization of these activities provides reviewers with insights into their comprehension of the wrongness of their actions. An offender who merely views the activity as inappropriate because it is illegal demonstrates a kind of superficiality that reviewers should take into account, if only as an indicator that she lacks internal motivations for not reoffending and may recidivate when she believes she is unlikely to be caught. In some cases offenders may not understand the criminal nature of their activity or the seriousness of their crimes, for example white-collar criminals who knew that their fraudulent activities exposed them to civil claims but did not realize that they faced prison. Such a shock can trigger rapid reform.
Those who identify the principles underlying their harms provide insights into their character and the nature of their offenses. Notice that many of the relevant moral principles—avarice, lust, envy, etc.—are not necessarily illegal. As discussed in the context of dialectical retributivism, again we tread close to objections from liberal neutrality. Offenders will hold diverse views regarding the ultimate source of the normative authority underlying laws. Some may cite Kant's Groundwork, some the Koran, some their Baptist grandmother. It will prove tempting for reviewers to place more credence in the belief systems that come closest to their own views, an urge they should resist if we value liberal neutrality.
 
6. Does the offender share a commitment to the principles underlying each harm? 
In addition to understanding the principles underlying the various harms at issues, the offender commits to these principles as just. The phrase "I was wrong" conveys this better than "I am sorry," as the former accepts blame for what the offender appreciates as wrongdoing while the latter may provide no more than an expression of sympathy or a displeasure with a state of affairs. As with all elements, reviewers may question offenders to ensure that they understand and commit to the values at issue. Perhaps more than any of the other aspects of the apology, an offender's expressed commitment to the violated principle can humanize her. Rather than just another malefactor to be processed, we see the offender as a person with shared values.
The offender may not share the underlying value, again with an advocate for drug legalization providing an obvious example. In such cases the offender may clarify that although she disagrees with the underlying principle, she understands the principle, she respects the law, and she will not violate it again. Reviewers can understand such an offender as simultaneously disagreeing with yet pledging obedience to the particular statute. Reviewers should evaluate the credibility of such a pledge in the context of other elements.

7. Does the offender recognize victims as moral interlocutors?
Throughout this process the offender should recognize the victims of the underlying offenses as moral interlocutors. With this, she demonstrates that she considers the victims as moral agents worthy of engaging in moral discourse and abandons the belief that she can disregard the victim's dignity, humanity, or worth in pursuit of her own objectives. This process invites the victim and others to judge her. She makes herself vulnerable and cedes control. In her most vulnerable moments the offender turns not to her allies but to her victims, now welcoming them as peers in the struggle for meaning and justice. In the Kantian sense, she honors their dignity as fellow moral agents. In the Hegelian sense, she recognizes that her dignity depends upon theirs.
Offenders can demonstrate this by reaching out to victims in various ways, including attempting to apologize to them directly. They might include their direct contact information to victims, allowing victims to control the timing and other terms of interactions.
Occasions may arise in which reviewers credit offenders for not contacting offenders because of the offender's considered judgment that contact might cause victims further harm, a sensitivity that Beebe arguably lacked. Reviewers should be wary of offenders who direct their apologies primarily to review committees and appear to disregard victims. Given the limited opportunities for offender's to address victims within many justice systems, reviewers should appreciate this limit and facilitate such exchanges where possible as discussed later in the context of where and when such apologies can take place. 

8. Has the offender expressed and demonstrated categorical regret? 
The offender should demonstrate categorical regret for the actions in question, meaning she believes that she made a mistake that she wishes could be undone. Reviewers should distinguish categorical regret from the offender's continued endorsement of her actions (often accompanied by an expression of sympathy regarding what she perceives as the justifiable consequences of her actions). If an applicant claims that her conduct was "the best choice she had" given the circumstances, reviewers have reason to doubt if she would act differently if confronted with similar temptations.
Reviewers should note precisely what the offender regrets. Sentencing courts often confront sentiments similar to those expressed in People v. McDade, where the offender stated: "I would like to say due to the seriousness of the charges, it's forced me to look at myself, and I regret getting in the situation that I got in, which all I want to do is just get through this and return back to my family."[endnoteRef:7] The appellate court found that this "statement indicated he was not sorry for what he had done to the victim, but rather he was sorry for what he had done to himself."[endnoteRef:8] Reviewers should not discount the importance of an offender regretting the damage she causes to herself and to her family and her wishes that those effects could be undone. Self-interested regret has motivation power. If regret for harming victims does not accompany this regret for harms caused to oneself and one's immediate family, however, then reviewers should question the offender's appreciation for the nature of the variety of harms caused as well as her commitment to reform. [7:  People v. McDade, 579 N.E.2d 1173, 1183 (Ill. App. Ct. 1991).]  [8:  Ibid., 1184.] 

If the offender appears primarily to regret being caught—as McDade's "regret getting in the situation" suggests—reviewers can attempt to clarify the intended significance and adjust their evaluation accordingly. Inarticulate defendants may be especially prone to speak of regret in a general sense that appears to connote self-interest rather than regret for offending and causing harm to others, and reviewers should take precautions to prevent unfortunate phrasing from obscuring categorical regret for harming the victim. 

9. Has the offender performed the apology?
When appropriate, offenders should express apologies to the victim rather than keeping thoughts of contrition to themselves or sharing them only with third parties such as the reviewers. Offenders should address apologies to victims as moral interlocutors. They should express the content required of a categorical apology explicitly. The apology should reach the victim or an appropriate proxy.  The victim may exercise reasonable discretion regarding whether the offender should present the apology only to the victim or also to a broader community.  The determination of whether the apology should be committed to writing, conferred to the victim in writing, or entered into the record also lies within the victim's and reviewer's reasonable discretion.  Written statements will often prove valuable given the complexity of apologies. An apology can be a technical undertaking as it corroborates a record, identifies norms, parses causal moral responsibility, and commits to certain kinds of reform and redress. A written version of the apology allows the offender to construct a precise statement attending to these details. Oral apologies often occur in emotional fits and starts with garbled content. Rather than attempt to identify the contents of the apology amidst an emotional and highly nuanced conversation, the victim, reviewers, and other parties can benefit from scrutinizing a stable written statement in order to identify the sorts of meaning the offender may or may not have offered. In addition, a written apology records the statement, allowing the victim to share it with others or produce it as evidence.[endnoteRef:9] Some victims will also want to avoid being in the presence of their attackers. On the other hand, oral apologies afford victims and reviewers an opportunity to evaluate the offender's demeanor. They can also ask questions and engage the apologizer and read her cues when "off-script" of a written apology. A written apology supplemented by face-to-face conversation is usually optimal. To repeat: reviewers should exercise appropriate skepticism toward apologies and remorse directed primarily at the reviewing body and should direct applicants to take steps toward reconciling with the offended.  Given the dynamics of current criminal procedures in the United States, even those with the best intentions may find it difficult to apologize directly to victims rather than to the court and its officials. Consider in this respect subsequent discussions of where and when these apologies might be delivered. Barring exceptional circumstances, individual defendants should not receive reductions based on apologies expressed by their organizations, for instance if a leader in a white-collar crime or drug organization expresses contrition but her underlings do not apologize for their role in the crimes. [9:  See I Was Wrong, 78, 142, and 232.] 


10. Has the offender demonstrated sufficient reform?
	The categorically apologetic offender will reform and forbear from reoffending over her lifetime. She will demonstrate this commitment by resisting temptations to reoffend. Actions will speak louder than words. Resisting many such temptations over a considerable duration adds credibility. The shorter the record and the fewer temptations resisted, the less confidence committee members should feel in their ability to predict the trajectory of the offender's behavior.
This temporal aspect of reform creates obvious procedural challenges. If an offender in her twenties commits an assault and stands before a sentencing judge one year later, the court has a limited record of reform. If the applicant was incarcerated for much of the duration between offense and review, she may not have confronted similar opportunities to reoffend. Beyond having the chance to demonstrate reform, offenders need time to appreciate that they should reform. Whether because they deceive themselves about their culpability or because they fail to understand why they should reform, it takes time to undergo the sort of change of heart associated with a categorical apology. Offenders may require years of incarceration and treatment before they even begin to undertake internally motivated reform. Even then, they do not flip a switch from bad to good. 
Reviewers have a better sense of reform when they possess longitudinal data on the offender's post-offense behavior. Again, the longer she goes without reoffending, the more credible her reform. Yet in the context of most sentencing, courts have very little data that speaks credibly to the offender's reform. Given that the offender recently committed the crime and that she would likely return to similar temptations to reoffend, reviewers typically have to infer that she will recidivate unless they have compelling evidence establishing otherwise. Prima facie, reviewers face a serious problem: how can they judge reform before the offender has actually reformed? Convicts typically do not deserve the benefit of the doubt, so we need time to evaluate how they corroborate their words with actions.
For these reasons, when reviewers evaluate an offender's reform becomes especially important. Expressions of remorse that include concrete measures of reform will gain credibility. Different opportunities for reform are available from pre-crime, offense, arrest, allocution, trial, sentencing, incarceration, conditional release, execution, and the many points in between. In some cases the offender will commit the crime, be immediately arrested and detained, and remain incarcerated until sentencing. This affords her little opportunity to demonstrate reform, both because she probably lacks opportunity to undertake reform and she will find little if any occasion to resist the temptation to reoffend within prison because of the restricted environment and increased surveillance. Beebe's case, by contrast, presents over twenty years of evidence of reform. If reviewers can corroborate Beebe's record of reform and resisting temptation, this provides powerful evidence of conversion. Although most cases will fall between these extremes, the scenarios are typical in that they both presume sentencing should be the occasion to consider remorse. The timing of sentencing, however, often prematurely judges remorse with insufficient data. I consider in more detail below additional and potentially more appropriate opportunities for evaluating reform, including credit for serving "good time" in prison. Such a broader perspective on reform should afford a more accurate evaluation of the apology across more data points. Evaluations of apologies could then be more like clemency and pardon decisions, where reviewers enjoy longer durations between offense and evaluation and therefore generate more confidence when determining the extent of reform.[endnoteRef:10] [10:  See discussion in Murphy, Punishment and the Moral Emotions, 163.] 

If reviewers consider conduct after the offense as relevant to reform, they should also consider conduct before the offense. Although not entirely symmetrical because the very notion of reform promises a break with the past, reviewers should consider all relevant information regarding the trajectory of the offender's record. A repeat offender who previously promised but failed to reform will lack credibility barring some reason for distinguishing the past from the future. Apologies from offenders with a record of deceiving, refusing to accept blame, failing to complete addiction treatment programs, or otherwise backsliding will appear unreliable. In this respect other elements of the apology illuminate reform; accomplishing reform of various degrees provides a lens through which to understand the meanings of other elements.
Reviewing bodies should consider the conditions that created temptations to offend. If the convict was impoverished at the time she committed a petty theft, for instance, a better financial situation may reduce the likelihood of recidivating. Addiction treatment should factor prominently in this regard; an applicant who offended while addicted and has been sober for years since committing the offense demonstrates that she has potentially reformed her conduct in part. Like reform accomplished within the controlled environment of prison, reviewers should similarly consider the probative value of reform completed under sentences that include conditions designed to reduce temptations to reoffend such as those barring sex offenses from living within a certain proximity to schools. For those who have had little opportunity to demonstrate reform at the time of review, a promising plan to utilize their post-conviction time—whether in prison or otherwise—offers a window into their imagined path toward reform. Such promises to reform will carry less weight than demonstrated records of change.
Reviewers should consider the age of the applicant at the time of the offense. Young offenders generally stand better chances of rehabilitation than more mature offenders. Young offenders able to resist temptation offer especially important evidence for reform when the duration amounts to a substantial portion of their lives.
Reviewers should take precautions not to compound advantages or disadvantages of offenders in this regard. Wealthy offenders, for instance, have resources to post bail and demonstrate reform by participating in top treatment programs at the counsel of elite attorneys who understand what sorts of activities will impress particular reviewers. Indigent offenders, by contrast, may languish in prison unable to do much to demonstrate reform other than staying out of further trouble. Realistic reviewers will appreciate the advantages of privileged offenders upon release into money and opportunity when compared with those who return to poverty even worse off as a result of being branded with a criminal sentence, but this does not mean that the rich are necessarily more reformed than the poor.
	Finally, recidivism rates vary considerably by offense. Reviewers should adjust their expectations for what sufficiently demonstrates reform accordingly.[endnoteRef:11]  [11:  See the Bureau of Justice Statistics' reports on recidivism, available at http://www.bjs.gov/index.cfm?ty=tp&tid=17] 


11. Has the offender provided appropriate redress for her offenses?
The offender should take practical responsibility for the harm she causes, providing commensurate remedies and other incommensurable forms of redress to the best of her ability.  Redress can take many forms, pecuniary or otherwise. The applicant should provide a proportionate amount of redress, but she need not meet excessive demands from victims with unreasonable or inappropriate expectations. Questions regarding what constitutes excessive demands can be determined in consideration of cultural practices and such deliberations will often prove contentious. She provides these remedies to the offended parties or a suitable proxy.  
The apologizer should accept the legitimacy of some amount of legal punishment for her wrongs. An offender can remain contrite while protesting excessive sanctions, for instance if a high school student caught selling an ounce of marijuana demonstrates convincing remorse but argues that a seven-year prison sentence is too harsh for such a crime. The amount of punishment that offenders believe they deserve offers insight into the extent of their remorse.
Timing of the redress also provides probative value. Redress early in the process can indicate the offender's inclination to reform and as well as her desire to reduce the harm to the victim as soon as possible. As the Federal Sentencing Guidelines recognize, redress prior to conviction can reinforce a willingness to accept blame.[endnoteRef:12] The greater the portion of redress provided at the time of review, the more credible the apology. [12:  2012 Guidelines Manual § 3E1.1.] 

Reviewers should not confuse limited resources or opportunities to provide redress with an absence of contrition. Indigent offenders will often lack the ability to offer redress as they wait in detention and struggle to find money to post bail, retain attorneys, and pay fines.[endnoteRef:13] A small amount of redress earned through considerable efforts of an indigent inmate can provide more insight into contrition than a large check from a wealthy but unmoved offender.  [13:  See Michael O'Hear, "Solving the Good-Time Puzzle: Why Following the Rules Should get you Out of Prison Early," Wisconsin Law Review 1 (2012): 217.] 

Reviewers should also appreciate the potentially infinite forms of redress other than financial compensation. Consulting victims regarding their preferred methods of redress creates an opportunity to treat her as a moral interlocutor. Reviewers should avoid metaphysical language suggesting that redress can in every instance provide value commensurate with the injury, and they should watch for offenders who overstate the ability of redress to "pay their debt" or "put this behind" them. The victims or the state may reasonably contend that some injuries can never be sufficiently redressed despite offenders' best efforts.
Apologies from offenders who fail to redress harms or provide a credible plan for providing redress should be discounted accordingly.

12. Does the offender intend for the apology to advance the victim's well-being and affirm the breached value rather than merely serving her self-interests?
Instead of merely promoting the apologizer's purely self-serving objectives, the offender should intend her apology as a good faith attempt to advance the victim's well-being and affirm the breached value. Benefits the offender receives from her apology—such as restored social standing, amelioration of guilt, or reduced punishment—should be the byproduct rather than primary objective of the apology. The offender should not offer the apology primarily as a means to the end of reducing punishment.  Unlike the crime, the apology should not be an act of selfishness. We can understand the Sentencing Guidelines' refusal to reduce punishment for an offender convicted at trial and who "only then admits guilt and expresses remorse" as a way to evaluate intentions in this regard.[endnoteRef:14] This provides a secular correlate to the common religious belief that "only redemptive acts carried out from a conviction of their intrinsic rightness should have the power to redeem."[endnoteRef:15] [14:  2012 Guidelines Manual § 3E1.1.]  [15:  See Jon Elster, "Redemption for Wrongdoing: The Fate of Collaborators after 1945," Journal of Conflict Resolution 50-3 (2006): 336.] 

Behavior demonstrating a pattern of remorse will likely provide greater insight into the offender's mental states than will bare assertions of her intentions or demeanor evidence. Timing, placement, and method of apology can provide windows into motivations. Apologizing well before conviction can provide evidence of the offender's intentions because the confession and acceptance of blame suggests that the offender acts from moral principles despite the strategic disadvantages this likely causes her. Offenders who seek to advance the victim's well-being should demonstrate sensitivity to the impact of apologies on victims, for instance by taking precaution not to unnecessarily open old wounds or by heeding victims' requests that details of the confession remain private because of the harm publicity might cause. Here again offenders find opportunities to treat victims as moral interlocutors.

13. Does the applicant demonstrate appropriate emotions?
As a result of her wrongdoing, the offender should experience an appropriate degree and duration of sorrow and guilt as well as empathy and sympathy for the victim.  Reviewers should determine what constitutes the appropriate qualitative and quantitative emotional components of apologies in consideration of cultural practices.  Focusing reviewers on such evidence and requiring finding of fact on these points should discipline committees to value the emotional content of the apology as a discrete element, allowing them to attribute apologetic meanings to emotions without overvaluing dramatic displays of feeling. Emotions are only one aspect of apologies, and often one deceiving and problematic aspect. However distraught a convict, for example, these emotions alone do not necessarily accept blame or demonstrate reform.
Emotional content and intensity will vary over time. Immediately after committing a crime, adrenaline fueled fear and denial may limit the offender's ability to appreciate the harms she causes. She may come to appreciate the seriousness of her offense only upon hearing a victim impact statement. For some the sharp intensity of angry self-loathing upon conviction may evolve into a somber acceptance of guilt.  An offender's experience of seemingly conflicting emotions such as simultaneous guilt for committing the crime along with hope in her attempted self-improvement need not undermine the emotive force of her apology. Reviewers should also not underestimate offenders' cognitive and emotional bias toward denying guilt, especially early in the process as they come to terms with their situation. Offenders may require a considerable amount of guided reflection to process and express complex emotions, particularly those offenders with preexisting emotional and psychological challenges. The procedural environment can also influence emotions, with adversarial processes that isolate the offender differing from restorative practices that actively cultivate feelings as offenders interact with stakeholders in various ways. Reviewers should calibrate expectations for the offender's emotions accordingly.
Reviewers should not expect emotional amplifiers—"I am so very very deeply sorry"—to convey the central meanings of apologies.


[This concludes the material I will overview on Saturday. Below are considerations regarding when, where, and who should evaluate apologies in criminal contexts, as well as some application notes.]


When and Where Should We Evaluate?
For these guidelines to work to maximal effect, qualified reviewers should apply them at appropriate times. As noted throughout, forbearance, reform, and redress present ongoing projects: the categorically apologetic offender reforms and forbears from reoffending over her lifetime. With the possible exception of death, no single moment allows for final judgment of an apology's meaning. Apologies provide treatments, not cures. An offender resisting temptations to reoffend over a considerable portion of her life should be considered more reliably reformed than someone who lacks a similar record. Recidivating gives reason to reinterpret all preceding apologetic gestures and reduce their significance accordingly. All of these factors point toward what Lippke describes as a "wait and see" approach."[endnoteRef:16] [16:  Lippke, The Ethics of Plea Bargaining, 109: "We have good reason to adopt a "wait and see" attitude toward her, to determine whether she truly understands the wrong she has done and is chastened by her remorse. This is not something we can discern at the point at which she first expresses remorse, even if it is heartfelt. Nor is it clear from her efforts to repair whatever damage she has done."] 

Just as a sentencing hearing does not provide an especially telling occasion to judge an offender's recovery from addiction—and indeed it may be a particularly ineffective time to evaluate because of the likelihood that the addict will be on her best behavior—singular moments in the criminal process provide but a glimpse into remorse. If only judges could look into the present and future of the offender's soul and divine her remorse forevermore. They cannot, and believing otherwise is dangerous judicial occultism. Shoehorning binary evaluations of remorse into preexisting sentencing procedures may appear to produce administrative efficiencies, but they ultimately prove hasty and counterproductive. The fact that justice systems are overburdened does not excuse such failures, and indeed thoughtfully administered reductions for apologetic offenders should reduce certain pressures. Instead of the current systems of singular, ad hoc, and impressionist declarations by sentencing judges who may lack a rudimentary understanding of the contours of apologetic meanings, we should instead aim to string together a series of data points gathered by well-informed reviewers. Patience would be rewarded with more just and effective treatment of offenders.
Although important, I do not wish to overstate the role of timing for apologies. Reviewers can identify promissory categorical apologies at specific moments, and promissory categorical apologies can convey considerable substance far beyond what currently passes in many jurisdictions for expressions of remorse. A promise made, however, differs from a promise kept. Actions over time convey more meaning than eloquent but fleeting expressions of contrition. Given this, where and when should reviewers evaluate apologies in order to clearly understand their many vectors of significance?
As we have seen, the criminal justice system in the United States affords little opportunity for anything like categorical apologies.[endnoteRef:17] Markus Dubber describes modern penal institutions where "offenders and victims alike are irrelevant nuisances, grains of sand in the great machine of state risk management." Offenders find little opportunity for the intricacies of contrition within such an assembly line of justice.[endnoteRef:18] Bibas and Bierschbach describe how even the most "genuinely remorseful offender who wishes to apologize to his victim and make amends usually has no readily available way to do so."[endnoteRef:19] Offenders "almost never" encounter victims until sentencing, instead interacting primarily with attorneys who obviate attempts to apologize. Even during sentencing, an offender typically directs her statements to the court and must literally turn her back on the judge if she wishes to face her victim to apologize.[endnoteRef:20] Considering this, what sorts of procedural mechanisms could create opportunities for offenders to recognize victims as moral interlocutors and convey the various forms of meaning expected from a categorical apology? [17:  For an illuminating overview of these and related concerns, see Bibas and Bierschbach, "Integrating Remorse and Apology into Criminal Procedure." See also Szmania and Mangis, "Finding the Right Time and Place," 356.]  [18:  Markus Dubber, "Policing Possession: The War on Crime and the End of Criminal Law," Journal of Criminal Law and Criminology 91 (2001): 829-996, 849. ]  [19:  Bibas and Bierschbach, "Integrating Remorse and Apology into Criminal Procedure," 97. ]  [20:  Ibid., 136.] 

In the temporality of apologies, early and late expressions of contrition carry distinct and ideally reinforcing meanings. I discussed issues of timing in I Was Wrong with respect to non-criminal offenses, but many of those considerations apply with respect to legal disputes as well. Apologies that come soon after the offense provide various benefits. The sooner the apology, the sooner the victim experiences recognition as a moral interlocutor, acknowledgement of her suffering, and the discontinuation of various offenses. As discussed in the context of retributive arguments for reducing punishment for apologetic offenders, the apology reduces the badness of the offense by ending certain harms. If I steal money from you, the longer I keep it the worse the harm. Upon apology and restitution, I stop the interest from accumulating on those moral debts and therefore the sooner I apologize, the better. Early apologies also allow the offender to begin the long process of apologizing and bringing about maximal benefits to victim, community, and herself while minimizing further harms.
An early apology can also indicate the offender's self-directed understanding that she should apologize. Apologies take on different significance if offenders volunteer them before victims or third parties request or command them. Recall the discussion of requiring children to apologize. If the child offers the apology before anyone points out the transgression, this indicates a degree of moral development because the child has internalized the relevant norms and has engaged in something like autonomous moral deliberation. When an offender independently realizes that she breached a value she endorses, this provides an indicator of her intentions.
Apologies soon after the offense can also provide a powerful indicator of intentions. If an offender confesses her crime early in the process—for instance prior to conviction, arraignment, arrest, or even suspicion—this offers evidence that she apologizes for reasons beyond the legal strategy of playing to the remorse reduction. The value of such an early confession will in part be a function of the likelihood that the offender would ultimately be convicted. Although Beebe's confession was not early in the sense that it came decades after the crime, he seemed unlikely to ever be punished for his crime and his confession initiated his ultimate conviction. His apology seems especially remarkable because even though it resulted in reduced punishment, without it he would have received no punishment at all. Unlike offenders who apologize early in the process, those who apologize after conviction but before sentencing warrant appropriate suspicion regarding the motivation for their contrition. Such apologies will often look like attempts to maximize the benefits but reduce the risks of accepting blame. Offenders should be prepared to rebut prima facie suspicion against such apologies.[endnoteRef:21]  [21:  See cases collected in Ward, "Sentencing without Remorse," notes 110-125. See, in particular, State v. Butler, 462 S.E.2d 485, 489 (N.C. 1995):  "the fact that the defendant showed remorse while in jail carries little weight with this Court. It is relatively easy for one facing life behind bars to be remorseful."; Wilkie v. State, 813 N.E.2d 794, 800 (Ind. Ct. App. 2004): "I really don't consider remorse . . . a mitigating circumstance. I mean, quite frankly, everyone when they get to this point is going to be sorry. You are sorry for all sorts of reasons, you know, most of all, probably, what's going to happen to you, and that's only natural." (quoting trial court); State v. Wilmoth, No. C3-01-1884, 2002 WL 1325613, 3 (Minn. Ct. App. June 18, 2002): "You profess remorse now and at the time of your plea, but I think that's simply to affect your sentence . . . . Only now when he is worrying about his sentence does he profess any concern regarding the victims of the crime." (quoting trial court); and State v. Smith, 687 P.2d 1265, 1267 (Ariz. 1984): "I'd get a little remorseful too, after spending a few years in prison." (quoting trial court).] 

For the sorts of intentional offenses that populate the criminal justice system, reviewers should appreciate that moral reform takes time. If I rob you, at the moment of the theft I presumably find my actions justified or find matters of justification irrelevant. I probably have a long way to go before seeing the need to apologize. If we expect offenders to search for their deepest values, undergo treatments of various kinds, demonstrate reform, provide redress, and generally reorient their lives by consistently practicing new habits, it would be naïve to expect them to complete such a transformation before sentencing. Even exceptionally reformed offenders will have difficulty establishing a credible record of reform between arrest and sentencing, especially if they are detained for much of this period and thus not facing temptations to reoffend. This is in part what makes Beebe's confession so notable—it took him decades to undergo the sort of reform that led him to confess and this lends credibility. Although we can question the value of his apology for various reasons, he does not feign a jailhouse conversion. Presuming that he understands the criminal consequences of his actions, he has come to value something more than his own legal interests. 
Less immediate apologies provide reviewers with a longer record and thus more evidence. Unlike conflicts with friends and family where we might be more inclined toward trusting the apologizer, a demonstrated record of reform is especially important in criminal contexts where offenders will typically lack credibility given their previous offenses and incentives to deceive reviewers. Like promises or declarations of love, the passage of time allows us to make more informed evaluations of apologetic utterances. Subsequent actions corroborate and build upon initial apologetic behavior. A snapshot of an offender's contrition at any one moment does not convey a full picture. Longitudinal review of contrition allows reviewers to extrapolate behavior. Some will declare their remorse with great histrionics only to backslide and become far from apologetic. Others might begin the process appearing remorseless but over time reckon with their deeds so intensely that they become categorically apologetic. Some may be very late to experience contrition, only feeling pangs of conscience after many years of incarcerations and as they approach death.
Ideally reviewers should base major reductions in punishment for apologies upon longitudinal evaluation of an offender, with demonstrations of contrition over time deserving the greatest reductions. Reviewers can identify such data points at all stages of the process, including but not limited to pre-offense, immediately post-offense, pre-arrest, arrest, arraignment, plea negotiations, plea allocutions, trial, sentencing, various restorative processes, time served, parole, probation, and post-release. Reviewers can consider the following questions: Does the offender's previous record contain thin apologies and broken promises to reform? Do similar temptations to recidivate persist or has the offender taken steps to distance herself from these conditions? Does the offender resist arrest, destroy evidence, or otherwise seem unmoved by her crime? Does she immediately attempt to help her victim, call the authorities, consistently demonstrate appropriately contrite emotions, and do everything within her power to take practical responsibility for her actions?[endnoteRef:22] How does she comport herself in the intake process, while detained, during negotiations, and at trial? Does she appreciate the gravity of her offense and treat relevant parties respectfully or does she disdain the process?[endnoteRef:23] Victim-offender mediation and other restorative practices provide obvious opportunities for offenders to express contrition and for reviewers to evaluate remorse. How does the offender behave in these contexts? Does she and attorneys use apologies as a kind of negotiating tool, for instance offering to apologize if and only if the prosecutor drops the charges or otherwise confers some benefit to the defense? Does she apologize strategically after criminal but before civil claims, a tactic allegedly contemplated by Kobe Bryant's defense?[endnoteRef:24] Mindful judges can encourage plea allocutions that provide a clear accounting of the crime along with the appropriate apologetic elements. Does the offender offer more than a one word utterance of "guilty" during allocutions? Does she plan to utilize her period of detention in a manner that adds credibility to her apology? Does she successfully participate in addiction and other treatment programs? Has the passage of time brought general maturity, suggesting that she may have "aged out" of criminal activity? How does she provide redress over time? Is her commitment to taking responsibility nominal or does it orient her life? Does she require prompting to meet her restitution schedule or does she always remit payments on time? If the prosecutor enters into a diversionary agreement whereby the criminal charges will be dropped if the offender satisfies certain conditions, does the agreement require the offender to apologize? If so, does the agreement explain what the state expects of such an apology and does the offender satisfy the elements? To what extent is such an apology voluntarily provided rather than coerced and what conclusions do reviewers draw from such conditions? Even if the "accepting responsibility" reduction has become primarily a means of rewarding pleas, the letter of the Federal Sentencing Guidelines seems attuned to many of these issues with its instructions to consider and "voluntary termination or withdrawal from criminal conduct or associations," "voluntary payment of restitution prior to the adjudication of guilt," and "post-offense rehabilitative efforts."[endnoteRef:25] [22:  See cases collected in Ward, "Sentencing without Remorse," notes 83-91.]  [23:  See cases collected in ibid., notes 94-106.]  [24:  See Marc Boccaccini et al., "I Want to Apologize, But I Don't Want Everyone to Know: A Public Apology as Pretrial Publicity between a Criminal and Civil Case," Law and Psychology Review 32 (2008): 50-51.]  [25:  2012 Guidelines Manual § 3E1.1.] 

"Good time" served provides the most common post-sentencing data within many jurisdictions where judges impose sentences as theoretical maximums that they can reduce if the convict demonstrates cooperative behavior while incarcerated. The amount of reduction for good time varies widely, with the norm being a possible twenty-five to forty percent.[endnoteRef:26] Although some critics find such reductions a form of unjustified auxiliary sentencing where convicts face additional punishment for doing things that would not be criminal outside of prison—such as failing to follow prison rules regarding personal grooming[endnoteRef:27]—O'Hear argues that we should view such good time reductions as a means of recognizing, rewarding, and encouraging atonement.[endnoteRef:28] For O'Hear, incarceration offers an extended period to evaluate remorse and we should view "good-time decisions as a continuation of the dialogue regarding the offender's atonement that has begun at sentencing."[endnoteRef:29] O'Hear imagines formalizing the good time discount, with the judge explaining that the convict can serve either the upper or lower range of the sentencing depending on how she serves her time.[endnoteRef:30] Contrary to the commonly held view that prisoners passively wait for their sentences to expire, O'Hear suggests explaining to convicts at sentencing, arrival at prison, and upon release that they should actively choose to take advantage of educational, employment, and counseling opportunities.[endnoteRef:31] Judges can explain that "acceptance of responsibility requires more than words; it must be demonstrated through positive conduct over a long period of time" and they can invite offenders to view prison as an opportunity "to give life to the words of apology you have spoken in this courtroom." In a gesture of reintegrative shaming, judges can explain that if "you do the hard work that is necessary to truly earn those credits, then you will indeed deserve an early return."[endnoteRef:32] If good time discounts track apologetic meaning—rather than simple adherence to or violations of prison protocols—then they can provide fairly reliable insight into post-sentencing contrition. When triangulated with an offender's contrition at various stages of the process, reviewers would have a far more accurate means of evaluating whether the offender deserves an apology reduction. [26:  O'Hear, "Solving the Good-Time Puzzle," 200: "The amount of good time available varies considerably by jurisdiction, and within some jurisdictions based on offense type and other considerations. Seven states offer day-for-day credit or better to at least some classes of inmates; in these states, a sentence might effectively be cut in half based on good conduct. Other states are much stingier, awarding only three or four days of credit per month. Still other states have quite elaborate systems that defy easy characterization. The norm, however, seems to be in the range of ten to twenty days per month, or a reduction in sentence length of twenty-five to forty percent."]  [27:  Ibid., 203-4.]  [28:  Ibid., 198.]  [29:  Ibid., 219.]  [30:  See ibid., 226: "the sentencing judge might be instructed to announce the prison term in two ways, both with and without whatever acceptance discount the judge concludes is appropriate. The difference would constitute a contingent sentence credit that could be partially or fully withdrawn by prison officials as a sanction for serious, willful rule violations, on the theory that prison misconduct constitutes something of a repudiation of acceptance."]  [31:  Ibid., 225.]  [32:  Ibid., 226.] 

Review of apologies can continue after release from prison as acts of contrition migrate to more natural post-custodial habitats. As socially situated practices, apologies benefit from bridges between the justice system and civil society. Religious organizations and twelve-step programs, for instance, provide a way to transition apologies within the confines of incarceration into the unstructured temptations of general society. Apologies in this environment also become more obviously motivated by desire other than reducing punishment.
 States can indirectly encourage remorseful offenders attempting to reintegrate by supporting community institutions to the extent possible without running afoul of reasonable objections from liberal neutrality. In many ways this post-release environment may present one of the strongest indicators of the offender's chances of success. We should also remain mindful of the range of concerns from leftists regarding the various ways that gross inequality leads to both crime and recidivism.
Even the most apologetic offender might reoffend after decades of demonstrable reform that resulted in major reductions in punishment. Indeed, a convict can execute a well-orchestrated ruse and seek out the first opportunity to recidivate upon release. Preventing this would require detaining all offenders for life. The point here is to minimize the likelihood of such deceptions by maximizing the data points available to reviewers at various stages. This information should then be evaluated according to coherent and consistent standards by qualified reviewers. I now turn to questions regarding who should conduct such review in the various contexts.

Who Should Evaluate?
In general, evaluations of apologies should be conducted by qualified reviewers who can consistently apply coherent and compelling standards for apologetic meanings that track the intended penological purposes. This raises several issues.
First, reviewers must understand the intricacies of apologies. Such meanings are complex, not obvious, subject to deception, and carry high stakes. States should not permit armchair moralizing with gut instincts regarding binary determinations of whether the offender "really means it." Just as we would not accept an unqualified correctional officer prescribing medication for an inmate's mental illness, those making judgments about apology reductions should be fluent in the languages of contrition. All information relevant to offenders' remorse should flow to an expert capable of synthesizing such data. This expert or panel of experts should follow the offender's contrition over time and evaluate the evolution of the offender's apology.
In addition to holding the appropriate expertise, reviewers should be neutral third parties without conflicts of interest in the outcomes. Prosecutors and defense attorneys can offer insights into offenders' apologies, but given their institutional roles as advocates to respectively maximize or minimize punishment we should not entrust them with the final word on what sorts of reductions offenders deserve. Prosecutors' combination of power and discretion to charge and plea bargain coupled with their incentive to increase conviction rates creates a dangerous mix that leaves them especially ill-positioned to evaluate apologies. Prosecutors also invest considerable time and resources in the pretrial process. Such sunk costs can diminish prosecutors' estimation of offenders' contrition even when victims or other parties find apologies worthy of reductions or even dismissal.[endnoteRef:33] All of this suggests that prosecutors should not serve as the primary reviewers of offender apologies despite the unfortunate fact that in the United States they currently play just such a role. Plea situations—which again comprise the vast majority of cases in the United States given the realities of drug case load management—station prosecutors as the primary if not sole arbiter of apologies. Prosecutorial power may only increase in the near future, in which case it becomes especially important to provide guidelines for evaluating apologies. The guidelines should maximize the fairness of such decisions and institute rigorous appellate oversight to ensure that the state does not abuse such authority.[endnoteRef:34] Expert witness testimony from either side of the conflict can also provide insights into apologies, but again the state should view their reliability in light of their incentives to distort the evidence.[endnoteRef:35] [33:  See Etienne and Robbennolt, "Apologies and Plea Bargaining," 300.]  [34:  Bibas and Bierschbach, "Integrating Remorse and Apology into Criminal Procedure," 130: "prosecutorial discretion raises the dangers of discrimination and abuse of power. But these dangers are inherent in existing prosecutorial discretion; remorse and apology make them no worse."]  [35:  See Proeve and Tudor, Remorse, 104.] 

Related to concerns regarding potential conflicts of interest, reviewers should be appropriately detached from the crime in order to evaluate apologies free from excessive emotional distortions. Victims, for instance, may want an apology so desperately that they inflate the meanings conveyed and fail to understand the correlation between the apology provided and the penological objectives. Prosecutors, by contrast, may become so jaded that they discount all apologies as disingenuous.[endnoteRef:36] Instead, reviewers should cultivate an unbiased attitude that allows them to evaluate the cognitive, behavioral, and emotive elements of apology. [36:  See Etienne and Robbennolt, "Apologies and Plea Bargaining," 316-17.] 

Although apologies may seem most naturally suited to informal exchanges tailored to the particularities of situations, formality protects against abuse and inconsistency. The offender's informal activities may provide important insights into her apology, for instance as she expresses remorse to the family of the victims, adopts a suppliant attitude toward arresting police, undertakes reform with particular determination, or gains the trust of her prison warden. All of this information is important, but we should not entrust those who occupy these stations in the justice system with the authority to make on-the-fly judgments regarding how the offender's contrition warrants reductions in punishment. Instead, they should submit such evidence to a central officer of the state who synthesizes and evaluates the data over time in order to provide consistent and proportionate adjustments for apologetic offenders.
Contrast the often lauded practice in the Japanese criminal justice system of affording considerable discretion to police and other agents of the state to handle crimes differently according to an offender's perceived contrition. Braithwaite, for one, finds inspiration in the Japanese model. I discussed diverse cultures of contrition in I Was Wrong, explaining that in Japan apologies often serve as ennobling rituals of humility emphasizing collective bonds rather than individual wrongdoing. Japanese police exercise considerable discretion to direct apologetic offenders away from the formal justice system. Prosecutors in Japan enjoy similar discretion, allowing them to suspend sentences for apologetic offenders.[endnoteRef:37] This results in a distinctive system, with low crime rates, a 99.5% conviction rate, and suspended sentences in two thirds of all cases.[endnoteRef:38] Without adequate supervision, affording such discretion to police in the United States could invite even more wildly inconsistent and biased outcomes. [37:  See Etzioni, Civic Repentance, 106: "The three most critical institutional features of Japan's criminal justice system are thus the authority given to the police not to report minor offense (bizia shobun) in cases where they deem appropriate; the authority of prosecutors to suspend prosecution where warranted by the nature and circumstances and the crime and the offender's attitude; and the courts' broad authority to suspend execution of sentences."]  [38:  See ibid., 105-6.] 

We might think of juries as the conscience of the community and therefore good candidates for applying apology reductions, but in the United States juries have little role in sentencing except in capital trials.[endnoteRef:39] We also have little reason to believe that jurors understand the nuances of apologies and how they apply to penological objectives. Jury instructions on the forms of apologetic meanings and their relevance to punishment might help guide their deliberations, but again, a jury's evaluation of an apology over a narrow window of time provides limited insight compared with longitudinal analyses. If a jury forms, rules on the apology, and then disbands, who reviews their determination if the offender recidivates soon thereafter? Continuity of review should anchor a more durable and responsive process. [39:  See Morris Hoffman, "The Case for Jury Sentencing," Duke Law Journal 52-5 (2003): 951-1010.] 

Sentencing judges seem like obvious candidates for reviewing apologies, but they also typically lack training in the subject. Replacing ad hoc impressionistic review with judicial training on the nuances of apologetic meaning could improve this situation. Oversight by state experts coupled with less deferential appellate review would also help the process conform to more defensible standards. Judges—like victims, arresting officers, prosecutors, expert witnesses, social workers, or any other one of these reviewers—have a limited perspective on any particular offender's remorse. State experts who follow the development of an offender's remorse can synthesize more holistic views of how apology reductions should apply. Unlike Guidelines section 3E1.1, review of reductions for apologies should not be afforded exceptional deference. An apology evolves over time, at each stage warranting de novo review. This is not to doubt the quality of previous decisions but to re-view—to look again—based on new evidence added to the record. The trajectory of apologetic meanings can go in opposite directions, with a remorseless offender radically transforming or an apparently model penitent being exposed as a fraud. We should retire the simpleminded legal fiction born from the epistemological limits of criminal procedure that judges can, in a single moment, see into the hearts of criminals. Replacing this metaphysical convenience requires rolling up our sleeves to do the gritty work of applying apology reductions.
In addition, deferential standards of review of apologies and remorse usually rest on a belief that trial judges and others benefit from "demeanor evidence" and direct insights not available at the appellate level. While useful, courts have overstated the value of such evidence, perhaps in an attempt to preserve the myth of the trial judge's gift for peering into the offender's soul. Recidivating or years of successful participation in addiction treatment, for example, will tell reviewers far more about the meanings of the offender's apology than will her body language at trial.
Despite the importance of formalized expert-driven evaluations of apologies in the sentencing process, various opportunities exist for informal means to particularize punishments. Bennett, for instance, makes the compelling argument that although the "state must retain the role of setting the level of the sentence," it could do so in abstract terms while allowing considerable flexibility regarding the specifics of punishment.[endnoteRef:40] After applying apology reductions, the state could delegate to victims decisions regarding which option from a variety of community service programs would prove most valuable for the parties.[endnoteRef:41] Striking the optimal balance between standardizing apology reductions while realizing benefits of individually tailored and community sensitive responses to crime would require evaluating costs and benefits in light of emerging empirical research.  [40:  Bennett, Apology Ritual, 180.]  [41:  Ibid.] 

For these reasons, states utilizing apology reductions should a) establish clear standards regarding the sorts of meanings expected of apologies to warrant reductions in punishment; b) promulgate those standards widely and train experts to apply these standards; c) rely on experts to gather longitudinal data and synthesize data provided, and to make evaluations of offender apologies based on this information; d) provide rigorous oversight of these determinations to maximize accuracy and consistency. 
This leaves two apparent options for who should occupy this institutional role: either better trained judges with expertise in apology reductions and who follow the apologies of individual offenders over time, or non-judicial state experts who specialize in evaluating apologies and report their recommendations to the judiciary and other state agents who control custodial and non-custodial punishments. Any number of permutations of these possibilities might also prove viable, for example combining both better training for judges and providing them with readily available access to state experts. Jurisdictions could divide labor and expertise, with only some judges specializing in cases of apologetic offenders. These judicial experts could oversee procedures specially tailored to such situations, for instance by emphasizing various restorative strategies early in the process. The viability of such practices will depend on various practical issues, including the ever-present issues of resource allocation in an overburdened system. There are many means to reach the ends of fairly reducing punishments for apologetic offenders.

Application Notes
1. General
Considered holistically, the above questions offer reviewers some precision regarding the significance of apologies in criminal contexts. If reviewers can answer affirmatively to each of the questions above, a strong case exists for reducing punishment. Categorical apologies provide many meanings, serve many functions, and indicate the sort of moral transformation worthy of a reduction in punishment. With these elements in mind, reviewers can work from a shared and consistent conception of apologies and remorse. Even if not all apologies must reach the categorical benchmark to deserve a reduction and if some believe we should adjust the standards, the benefit of simply having a consistent measure against which to evaluate particular examples provides a considerable and novel benefit to the practice of law. Such a fine-grained analysis of apologies should assist reviewers in understanding the range of meanings that an apology can convey so that they can compare the apologies they receive with the meaning they require for a reduction in punishment.
Just as it is presumably a legislature's roll to articulate the purposes of state punishment, how and how much courts should recalibrate punishments in light of contrition also fall within lawmakers' jurisdiction. Reasonable people will disagree about such things. These guidelines accommodate a range of views by clarifying the meanings conveyed by apologies even while arguments endure regarding how such substance should map onto socially and institutionally situated legal practices. Note that while the overall purpose of some legal frameworks will be opaque, confused, or otherwise unconvincing—the United States criminal justice system being an unfortunate example—this is not so in every context. The American Bar Association explicitly states that reviewers should view remorse of applicants to the bar who have committed potentially disqualifying acts as indicators of the likelihood that they will practice law according to the code of legal ethics. Despite the misnomer of "character and fitness reviews," the governing bodies make clear that reviewers in bar admissions contexts should not understand themselves to be engaged in a metaphysical exercise wherein they cast judgment on the character of the applicant and exact retributive punishment accordingly. Instead, these consequentialist reviews gather available evidence in order to predict whether the applicant will uphold standards of the bar.
Legislatures may wish to indicate that some offenses are of a nature that no remorse is sufficient to warrant apology reductions. In the context of bar admissions, my colleagues and I argued that the National Council of Bar Examiners should undertake a systematic review of potential disqualifying offenses and marshal all available theoretical and empirical evidence to evaluate the correlation between certain offenses and the ethical practice of law.[endnoteRef:42] If some offenses provide an unacceptable likelihood of recidivism, governing agencies should set policies accordingly. Similar provisions can restrict apology reductions. States may, for example, wish to prevent those convicted of sex offenses against children from ever working in certain environments regardless of the quality of their remorse. In such cases states should clarify that the graveness of the offense and not the offender's insufficient apology drives the punishment and policy. Rather than leaving individual reviewers to wonder if some crimes "cross the line" and if the offender could ever be sufficiently apologetic to receive a reduction for such a severe offense, legislatures should provide clear direction regarding the limits of the apology reduction for even optimal apologies. [42:  Simon, Smith, Negowetti, "Apologies and Fitness to Practice Law."] 


2. Weighing and Prioritizing Elements
Reviewers will inevitably need to weigh and prioritize the various elements in light of the relationship between the meanings of the apologies provided and the objectives of the system. An offender who satisfies all thirteen elements will likely deserve a reduction in punishment regardless of the governing punishment theory. Apologies that fail to address each element will be common. How, for example, should reviewers treat an offender who satisfies all elements in an exemplary manner other than providing redress or establishing a lengthy record of reform? First, note that the elements present a mutually reinforcing structure of apologetic meaning because these gestures tend to appear in concert. Second, reviewers should investigate whether some justifiable reason prevents an offender from meeting all of the elements. One's failure to provide redress may result from her poverty and reviewers should take care not to penalize offenders for lack of resources alone. Some offenders may lack the ability or otherwise find it disproportionately difficult to convey appropriate emotions. Reviewers can adjust expectations for particular offenders accordingly. Third, and as discussed later, some of the elements naturally occur after others and therefore all might not be present at any given moment in the process. An offender who confesses may still need time to undergo reform and provide appropriate redress. If the offender jumps to expressions of sympathy and financial restitution, reviewers should wonder if she intends to accept blame and address the remaining elements. Generally, shortcomings regarding any of these elements should raise concerns. None of the thirteen elements is trivial. Reviewers should recognize red flags, understand the dangers they present, and judge accordingly based on the totality of the circumstances. Reviewers will not find guarantees that the offenders will not recidivate, but evaluating apologies according to these elements can achieve greater accuracy in predicting the correlation between past, current, and future behavior while treating offenders more fairly and consistently.

3. Scripted Apologies
As standards for the sort of apology warranting a reduction in punishment become widely understood, how should reviewers respond to "scripted" apologies following the rulebook too closely? An apology structured by the categorical framework and rehearsed accordingly need not appear disingenuous. Apologies present complex issues and we should not expect wrongdoers to develop their own conceptual frameworks. Twelve-step programs offer a useful analogy in that not every addict needs to design her own program in order for her recovery to be somehow more real. Instead, they participate in a time-tested process and devote their energies to completing its elements. So to with apologies: the elements require considerable efforts and their preexisting structure outlines this work one manageable step at a time. In the criminal context, the state's "scripting" of the apology according to the categorical standard and in consult with the victim and community allows the public to express expectations regarding what merits reductions in punishment for public harms. Rather than imposing a hallow checklist, the process orients offenders toward desired outcomes.
Various safeguards exist within the categorical apology to identify those who simply rehearse clichéd apologetic language or who otherwise go through the motions without providing the desired meanings. These criteria should help reviewers identify glib offenders.
Although the categorical framework presents abstract guidelines, apologies will vary considerably in their respective contexts. In addition, parties may agree to depart from the standards for various justifiable reasons. They may, for example, wish to emphasize one aspect over another. For these reasons I doubt rote categorical apologies will inundate justice systems. Again, every expression of remorse need not satisfy the elements of a categorical apology.  Nor is the best the enemy of the good such that "imperfect" apologies are necessarily flawed in some way. Instead, the categorical apology provides a benchmark against which reviewers can interpret expressions of remorse.
Having such explicit standards will create opportunities for those who seek to game the system. Every rule creates a new opportunity to test how far it can bend. Lawyers will attempt to control the process, and we should not be surprised if they draft and even perform as much of the apology as they can get away with in order to maximize the likelihood of the desired outcome. As reviewers repeatedly explain the meanings they seek, however, elements like standing, intentions, and reform should curb behaviors that flout the spirit of the reduction. Unlike the current murky and ad hoc standards in which deception thrives, the comparative clarity of apology reductions should shine light into the recess of contrition. These standards should help smoke out apologies calibrated to limit exposure to legal penalties and attempting to parlay undeserved moral credit into self-serving benefits. Reviewers should have a healthy skepticism for apologies that smell of the law office, but hopefully such standards allow them to parse the meanings without unduly discounting apologies that attempt in good faith to meet categorical standards.

4. Juvenile Offenders
State punishment of children raises many thorny problems regardless of the underlying theory. Note a few issues specific to apologies. In some respects apologetic juvenile offenders present the most compelling cases for reduced punishment. Promises to and demonstrations of reform from young offenders take on added significance because of their superior chances of rehabilitation compared with adult offenders. Youthful offenders who repeatedly resist temptations to recidivate offer especially probative evidence of their reform.
Juvenile offenders may, however, lack a range of abilities and experiences that may cause their remorse to appear comparatively immature. They may lack the ability to articulate their beliefs and emotions. Providing redress can prove difficult for a child. Adults must overcome considerable difficulties in providing substantive apologies in the face of criminal punishment, but such pressure may prove debilitating for a juvenile offender. Child offenders can also be especially susceptible to heeding bad legal advice from their attorneys or parents. For these reasons juvenile offenders may require more guidance than their adult counterparts. As discussed in the context of the rehabilitative potential of court-ordered apologies, developmentally appropriate coaching of remorseful juvenile offenders can take a heavier hand without becoming unjustifiably coercive. Reviewers should keep these considerations in mind both when reducing punishments for apologetic juvenile offenders and when considering transferring "remorseless" youths from juvenile to adult jurisdictions.[endnoteRef:43] [43:  See Martha Grace Duncan, "So Young and So Untender: Remorseless Children and the Expectations of the Law," Columbia Law Review 102 (2002): 1471: "In many jurisdictions, the presence of contrition is a legitimate argument for retaining juvenile jurisdiction, whereas its absence militates in favor of 'binding the child over' to the criminal system."] 


5. Zealous Representation
If defense attorneys move to suppress wrongfully obtained evidence, might reviewers interpret this as a failure to confess and accept blame? Likewise, an attorney's defense of her client's innocence regarding some but not all of the charges might suggest that the defendant refuses to cooperate fully. Reviewers face such challenges when attempting to reconcile an attorney's aggressive advocacy for her client with an offender's remorse. Defense attorneys confront similar questions: how must I temper efforts to achieve the best possible outcome for my client in order to support rather than undermine her contrition? Apology reductions change the dynamics for both prosecution and defense. 
Contemporary manifestations of zealous representation develop in an adversarial system wherein we expect our attorneys to play every angle. Apologies disrupt that system. If we grant reductions for contrition, effective attorneys will need to develop new ways to represent the interests of their clients. Beebe, for example, did not need an attorney to prove his innocence by any means available. He needed someone who understood his moral transformation, his objectives in confession, the legal and interpersonal landscape into which the confession would fall, and the most effective means of reaching those objectives. His lawyer's assertion that "it was not a rape" dramatically undermined his attempted remorse.[endnoteRef:44] Such outright denials of illegal activity that the offender later admits (or in Beebe's case previously admitted) indicate a refusal to corroborate the factual record, and Beebe's attorney risked undoing the legal benefits of his decades of transformation. [44:  Seccuro, Crash Into Me, 109.] 

The Federal Sentencing Guidelines do not require offenders to "to volunteer, or affirmatively admit, relevant conduct beyond the offense of conviction in order to obtain a reduction," in part to protect rights against self-incrimination. If reviewers learn that the offender attempted to hide related uncharged offenses, however, this offers probative value. Establishing credibility is a delicate process for the accused, and they may get one bite at the apple. A white-collar criminal found concealing tax evasion while apologizing for fraud, for instance, can burn all of the goodwill her contrition established. Apology reductions will therefore test defense attorneys' instincts against volunteering incriminating information and require them to rethink the cost and benefits of coming clean. This will require more consultation with the offender than has been customary in order to discuss the option of apologizing, the risks and rewards, and the attitudes and approaches one should adopt if seeking to provide a maximally meaningful apology rather than a maximally aggressive defense. At a minimum, reviewers should heed the Seventh Circuit's opinion that courts should determine whether the offender understands and agrees with the attorney's strategy before citing this strategy as a basis for denying a remorse reduction.[endnoteRef:45] Reviewers should exercise extra caution when attributing the legal tactics of an attorney to the will of juvenile, mentally disabled, and other offenders who are particularly unlikely to have control over legal strategies of their attorneys. [45:  United States v. Purchess, 107 F.3d 1261 (7th Cir. 1997): 1266-67: finding that the sentencing court should have determined whether "the defendant understands and agrees with his attorney's argument before using counsel's challenge as a basis for denying the defendant a reduction for acceptance of responsibility."] 

An attorney can zealously advocate for her client's interests, but for the categorically apologetic offender those interests are not simply defeating the prosecution. While the apologetic offender will understand that she deserves punishment, she need not submit to every charge and punishment thrown at her by prosecutors who smell blood in the water.[endnoteRef:46] A reduction for apology should not give prosecutors license to tear into defenseless offenders and the state should exercise its authority and discretion with restraint given the increased asymmetry of power in such cases. Nor should the attitudes expected of apologetic offenders create a chilling effect on challenges to injustices and efforts for reform. Non-frivolous constitutional challenges can coexist with categorical apologies if such positions do not undermine the offender's acceptance of the underlying value. Nothing in the principle supporting apology reductions prevents offenders from defending against violations of their rights. Lines between frivolous claims and zealous advocacy are hardly obvious and vary considerably according to political views.[endnoteRef:47] Reviewers should be careful here and resist regulating attorney behavior by refusing to reduce the sentence of her apologetic client: dare to question the state we'll be sure to deny an apology reduction.[endnoteRef:48] Given the deference typically afforded to trial courts in factual findings of remorse, appellate courts should be wary of those claiming to deny reductions in punishment based on demeanor or similar evidence when in fact they take issue with the offender's exercise of constitutional rights or use of other good faith legal strategies. [46:  See Etienne, "Remorse, Responsibility, and Regulating Advocacy," 2162: "The notion that a defendant lacks contrition when she challenges the government's evidence, alleges violations of her rights, or disagrees with her sentence is baseless….It assumes that because a truly remorseful person exhibits some degree of self-reproach or even self-condemnation, she would accept whatever punishment is coming to her rather than seek to protect herself with the machinations of a fast-talking lawyer."]  [47:  Ibid., 2173.]  [48:  Ibid.] 

The sort of sentence that the apologetic offender willingly accepts provides one measure of remorse. In Beebe's case, the maximum sentence for rape was life in prison. He served five months for aggravated sexual assault thanks in large part to the aggressive advocacy of his attorney. This seems insufficient unless his years of public service before his sentence work count as a form of punishment. But if Beebe is so eager to atone for his crimes against Seccuro, how could he think this punishment sufficed—especially since she found the sentence offensively inadequate? The sentencing judge should have been much more explicit in his analysis of how these pieces add up to the sentence issued, and this case demonstrates the importance of reviewers showing their math regarding how the elements of apology equal the punishment so that appellate reviewers can check their conclusions.

6. Insistence of Innocence
Particularly within adversarial systems, defendants have powerful incentives to claim innocence even when confronted with incontrovertible evidence against them. Assertions of innocence can take various forms with different ramifications for punishment and apologies. An offender might admit committing an offense but reject the law's moral authority in a principled act of dissent. Such a position would be consistent with a refusal to apologize because one rejects the underlying principle, for example in protesting the illegality of certain recreational drugs. A different kind of offender might admit even heinous offenses against others yet remain remorseless for any number of reasons, including sociopathology or other mental illnesses that impede acceptance of blame.
More typically, defendants will earnestly maintain that they did not commit the offense. Such a defendant would of course not accept blame and therefore central meanings of apologies would not be available to her: she cannot simultaneously deny guilt and categorically apologize for the crime.[endnoteRef:49] Again distinguish between an offender pleading innocence and a remorseless offender refusing to apologize despite guilt. Wrongful convictions will unfortunately remain a feature of the criminal justice system for the foreseeable future, and the disadvantaged will likely suffer disproportionately in this regard. A system that credits apologetic offenders can increase such injustice for the wrongfully convicted who maintain their innocence: not only do they face unjust punishment but they will be denied an apology reduction and may even be perceived as deserving more punishment because they refuse to accept blame and apologize. [49:  See State v. Hardwick, 905 P.2d 1384 (Ariz. Ct. App. 1995): 1391: "As contrition or remorse necessarily imply guilt, it would be irrational or disingenuous to expect or require one who maintains his innocence to express contrition or remorse."] 

For all offenders the incentive scales for and against apologizing tilt at a certain point, with the taboo against admitting guilt in the adversarial system giving way to contrition's ability to reduce punishment. The innocent face a distinct set of challenges in this regard. Within a system that rewards apologies, the wrongly convicted will face temptations at various stages to falsely admit guilt in order to gain those rewards. Once wrongfully convicted, for example, she might decide at sentencing or later hearings to cut her losses and try to apologize for something she did not do in order to gain the benefits of remorse. She might grow weary of her principled claims of innocence that result in increased hard treatment, from a maximum sentence due to her lack of remorse to the parole board's repeated denial of release because of her perceived lack of reform as she continues to deny guilt.[endnoteRef:50] Under enough pressure, the accused commonly provide full confessions for crimes they did not commit.[endnoteRef:51] Indeed, it might take exceptional integrity not to feign guilt and remorse in such situations in order to appear rehabilitated and receive the institutional benefits.[endnoteRef:52] Temptations to apologize even though innocent also complicate the possibilities for post-conviction exoneration because reviewers doubt that anyone would confess to a crime they did not commit. Thus the "innocent prisoner's dilemma": take advantage of the best chance of release by accepting blame during parole hearings even though innocent, or maintain innocence and hold out for the remote possibility of post-conviction exoneration.[endnoteRef:53] [50:  See Medwed, "The Innocent Prisoner's Dilemma," 542: "innocent prisoners face a daunting dilemma when confronting parole boards. Refusing to acknowledge guilt will likely hinder an inmate's chance for parole, whereas taking responsibility for the underlying criminal act may paradoxically enhance the prospect of release and impair any future attempt at exoneration given that the contents of the parole file are often readily available to prosecutors. Merely expressing remorse for the victim's predicament—short of taking individual responsibility for the crime—could damage a prisoner's subsequent efforts to clear his name through the courts, depending upon the prosecutorial interpretation (or characterization) of the statement."]  [51:  See PBS Frontline's haunting documentary "The Confessions," available via http://www.pbs.org/wgbh/pages/frontline/the-confessions/.]  [52:  See Hightower v. State Bar, 666 P.2d 10, 14 (Cal. 1983): "[R]efusal to retract his claims of innocence and make a showing of repentance appears to reinforce rather than undercut his showing of good character.... An individual's courageous adherence to his beliefs, in the face of a judicial or quasi-judicial decision attacking their soundness, may prove his fitness to practice law rather than the contrary. We therefore question the wisdom of denying an applicant admission to the bar if that denial rests on the applicant's choosing to assert his innocence regarding prior charges rather than to acquiesce in a pragmatic confession of guilt, and conclude that [he] should not be denied the opportunity to practice law because he is unwilling to perform an artificial act of contrition."]  [53:  See Medwed, "The Innocent Prisoner's Dilemma," 556.] 

We would also expect those wrongfully accused to endorse particularly zealous representation and to refuse findings of guilt with all available strategies. The notion of a frivolous legal claim will have a rather different moral tenor for a truly innocent defendant than for the guilty who seeks to avoid deserved punishment through legal tactics. Given that the system also levels the "trial tax" against such defendants who refuse to plea because of their innocence, defending against wrongful accusation comes with considerable risks.[endnoteRef:54] [54:  Medwed, "Innocent Prisoner's Dilemma," 535.] 

Those who earnestly maintain innocence throughout the criminal processes should not face increased punishments for their lack of remorse. Of course the innocent do not deserve punishment at all, and the apology reduction is one of many problems for the wrongly convicted. Rights against self-incrimination and the potential inscrutability of defendants who refuse to address their culpability notwithstanding, reviewers should to the extent possible distinguish credible from incredible denials of guilt in these regards.[endnoteRef:55] Certainly considerations of remorse cannot supplant usual processes for determining guilt, but the continued insistence of innocence despite the benefits of apologies and confession at various stages in the process provides reviewers with a potentially important piece of evidence regarding the offender's culpability. Reviewers should understand such claims of innocence as potentially more than stubborn denials or remorseless pathology and pay special attention to situations where the offender's self-interest points toward accepting guilt yet she continues to assert innocence, as these cases can be especially deserving of further investigation by innocence commissions and other reviewing bodies.[endnoteRef:56] Such secondary review might mitigate the layers of bias—in terms of general social disadvantages as well as the lack of credibility afforded to convicts—against those who claim innocence despite the system's findings otherwise.[endnoteRef:57] [55:  See Brown v. State, 934 P.2d 235, 245-46 (Nev. 1997): "The district court violated Troy's Fifth Amendment rights by considering his 'lack of remorse' when he still had a constitutional right to maintain his innocence and by threatening to impose a harsher sentence if Troy refused to admit his guilt. Troy was unable to express remorse sufficient to satisfy the judge without foregoing his right to not incriminate himself, and the fact that he took the stand at trial does not change this analysis because Troy maintained his innocence. As such, requiring Troy to either express remorse or receive a harsher sentence violated Troy's Fifth Amendment rights and constituted an abuse of discretion."]  [56:  See Medwed, "Innocent Prisoner's Dilemma," 556.]  [57:  See ibid., 556-57.] 


7. Capital Cases	
The confusions regarding apologies in law discussed throughout this book can become life and death matters in capital cases. Studies repeatedly indicate that reviewers find a capital offender's remorse as one of the primary indicators of whether she will be sentenced to death, even as jurors lack basic understanding of distinctions between expressing remorse and accepting blame.[endnoteRef:58] A few points deserve emphasis. [58:  See Sundby, "The Intersection of Trial Strategy, Remorse, and the Death Penalty"; Eisenberg et al., But Was He Sorry? The Role of Remorse in Capital Sentencing"; Rumsey, "Effects of Defendant Background and Remorse on Sentencing Judgments"; and Garvey, "Aggravation and Mitigation in Capital Cases."] 

First, the death of the victim presents majors obstacles to categorical apologies in most cases, as offenders have limited ability to engage the dead in dialogue, to treat the dead as moral interlocutors, or to provide sufficient redress to them. Second, apologies from the gallows—like deathbed apologies—will likely prevent the offender from demonstrating reform or completing redress. Third, the innocent prisoner's dilemma is especially acute in capital cases. If the accused insists on denying guilt and thus refuses to accept blame, she risks appearing remorseless. Lack of remorse increases the likelihood that she will be sentenced to death. The lawyerly reflex to deny guilt can prove lethal in capital cases where the prosecution mounts powerful evidence. All parties involved should understand that claiming innocence presents considerable risk. Defense attorneys should advise their clients of the special dynamics of these situations, requiring considerable trust between client and attorney.[endnoteRef:59] [59:  See Sundby, "The Intersection of Trial Strategy, Remorse, and the Death Penalty," 1596-97: "When the defendant is maintaining that he is in fact innocent, an attorney legitimately may be concerned that raising the possibility of admitting the killing will undermine any sense of trust. This possibility certainly argues for waiting until a relationship with the defendant has developed before broaching the subject and for laying out the strengths and weaknesses of the prosecution's case in a nonjudgmental and clear-eyed fashion. If done in this manner, the defendant is more likely to understand that the attorney is speaking to him out of a concern for the defendant's best interests."] 

If a convict maintains her innocence throughout her execution even if confession and remorse could have spared her life, this offers potentially dramatic insights into her beliefs and values. Note in this regard the distinctions between a capital defendant who does not testify or otherwise address the salient parties and thereby leaves everyone wondering whether she actually maintains her innocence and the defendant who actively insists on her innocence. Impassioned defense from the accused as well as her attorney in the face of the risk of refusing to accept blame should place reviewers on notice that such an "all or nothing" attitude may have probative value.
Finally, if apologetic offenders deserve a reduction in punishment, questions arise regarding how much of a discount the state should grant. Settling on the percentage of reduction will prove difficult, but the preceding discussions of the underlying theories of punishment all point to a clean standard: offenders providing promissory categorical apologies in capital cases should be spared death.

8. Perjury and Intentionally False Apologies
Intentionally deceptive apologies attempting to gain legal benefits can amount to committing perjury. This should not apply to cases where a defendant suffers from confusion regarding the meanings of apologies and offers an expression of sympathy or otherwise ambiguous apology instead of a more categorical effort. Nor should it apply to good faith attempts to convey muddled understandings of complex beliefs and values, even when those understandings are demonstrably wrong (such as the offender who claims to have accepted responsibility for a charge while continuing to assert innocence for that same charge). An offender's interpretations of her own apologetic states deserve some deference.  A party who while under oath before a reviewing body intentionally attempts to deceive relevant parties in order to receive the benefit, however, should be understood as lying to the state and punished accordingly. Attorneys and other third parties who encourage or attempt to induce such false apologies should be similarly penalized.
It may prove difficult to establish that someone lies under oath about their apology, but the legal system is accustomed to evaluating similar mental states. The threat of being charged with a separate punishable offense for deceptive apologies should offer some deterrent for the remorseless and their attorneys who might consider staging an apology an otherwise risk-free strategy.

9. Increasing Punishments for the Remorseless
As argued earlier, if we presume just baseline punishments then a consistent and symmetrical position requires increasing punishments for unapologetic offenders. Given that states tend to over-punish by most philosophically rigorous standards and therefore a just baseline of punishment rarely exists, there may seem to be less urgency in increasing punishment for the remorseless than for decreasing punishment for the apologetic. All of the considerations set forth regarding the practicalities of evaluating apologies, however, will allow states to identify categorically unapologetic offenders with greater accuracy and consistency.
Again, the categorically unapologetic offender denies involvement in criminal activity despite overwhelming evidence against her, refuses to accept blame for harm she obviously caused, denies not only that they did anything wrong but refuses to recognize the wrongness of the acts in question, rejects the underlying values, continues to disrespect victims, shows no regret, fails to utter anything resembling apologetic words, makes no promises that she will not reoffend if presented with the opportunity, undertakes no reform, offers no redress, and feels no emotions of contrition. While few offenders will demonstrate all of these characteristics, the categorically unapologetic provides a measure more accurate than the far too common denouncements of offenders as evil, soulless, or otherwise generally villainous. As with evaluations of apologies, the state should not treat remorselessness as an interminable condition but rather one that evolves over time. Reviewers should also take special care not to confuse remorselessness with mental illness, manifestations of inequality, or other disadvantages that inhibit the offender's ability or desire to express and experience contrition.

10. Amount of Reduction
Precisely how much should a state reduce punishment once an offender establishes various apologetic meanings? Previous commentators have understandably avoided this question. For Duff, "no determinate answer is forthcoming."[endnoteRef:60] Others suggest that the apologetic offender should receive the minimum when offenses carry a range of punishments.[endnoteRef:61] Although providing little more than a plea benefit, the Guidelines offer a 35% reduction for "accepting responsibility." The difficulty of answering this question results in part from divergent views regarding why we punish, how much we should punish, and what kinds of punishment provide proportionate and commensurate responses to crime. Apologies add layers of complexity to this morass. [60:  Duff, Punishment, Communication, and Community: 134.]  [61:  Murphy, "Repentance, Punishment, and Mercy," 157.] 

My basic advice here calls for legislative bodies to articulate the underlying objectives of punishment pursued by the judiciary and to correlate these objectives with apology reductions. Legislatures rarely indicate that X apology should equal Y reduction. If they wish to index punishments to remorse or remorselessness, legislatures should make these intentions as explicit as possible. Regardless of the amounts of reductions they allow, promulgating sensible guidelines would go a long way toward reducing current injustices. Of course legislators will debate apology reductions, and hopefully such debates will advance the analysis beyond anything proposed here. But publicly arguing about the amount of reduction due to apologetic offenders, promulgating rules, and providing guidance to state agents stands a far better chance of approximating justice than the current practices of expecting individual reviewers to figure out such difficult and important questions. 
In general, reviewers should think in terms of a sliding scale, with more thorough apologies deserving greater reductions in punishment.[endnoteRef:62] Reviewers should simultaneously keep in mind that the greater the reduction in punishment, the greater the temptations to feign apologies. Reviewers should heed all of the precautions set forth herein accordingly. [62:  Bibas, "Forgiveness in Criminal Procedure," 339.] 

Whatever the amount of apology reduction, it should be consistent between offenders. Similar apologies for similar crimes should receive similar reductions. Reviewers should consider not only the amount of punishment, but also how different forms of punishment can foster contrition. An offender showing early signs of remorse, for instance, may be more receptive to restorative techniques that build on her desire to make amends. The state can accomplish such particularity in sentencing while honoring principles of proportionality by attuning the kind of sentence to the offender's needs and maintaining deserved amounts of punishment.[endnoteRef:63] [63:  See Tasioulas, "Repentance and the Liberal State," 497: "when faced with a choice among punishments of equal severity, any one of which would convey the requisite measure of justified censure, the sentencing authority may be guided by their relative efficacy as instrumental and constitutive means of repentance." ] 

As an additional note of caution, legal agents should avoid overstating claims that reducing punishment "forgives" the apologetic offender or that the apology somehow "restores" the community to a pre-offense equilibrium. Forgiveness and reconciliation are every bit as nuanced as apologies. Our eagerness to put terrible events behind us can lead to excessive optimism, but Pollyanna attitudes present dangers in analyses of reconciliation between those who commit serious crimes and their communities. We may reduce punishments for apologetic offenders, for example, but this does not necessarily entail that they deserve blind trust. As Cheshire Calhoun has explained, "trust is scalar" and comes in various degrees for different activities.[endnoteRef:64] One might resume friendly relations with a former spouse guilty of infidelity and trust her to safely drive the children to school, for example, without trusting her enough to restore the marriage. This speaks to an incapacitative element: I will not allow you to harm me again in that way. If one regenerates enough trust to warrant restoring the marriage, that trust will be different from pre-infidelity trust. Any evidence of a new infidelity would be viewed in the context of the former offense and would justify elevated suspicion. So too with criminal offenders: if the state and victims find an offender's apology convincing and reduce a prison term accordingly, this does not mean that we should act is if the offense never existed. Certain cautions may still be necessary and the offender may still deserve close scrutiny. On the scale of trust, considerable distance can separate the need to incarcerate (minimal trust) from unconditional release (maximal trust). I mention this here not because I wish to extend the carceral archipelago for apologetic offenders, but rather to preempt the dueling threats of excessive skepticism and excessive belief in the power of an offender's reform. I worry about both those overeager to apply apology reduction—recall the Grosmaires as they heed Christ's call to forgive their daughter's murderer—as well as those who reject the possibility that criminals can undergo moral transformation and therefore deserve less suffering. As political currents rise and fall, reviewers should keep this practical beacon in view: the state can tailor sentences that reduce punishments for offenders while specifically moderating our trust with respect to the matter on which she previously proved untrustworthy. Taking measures to restrict an apologetic offender's ability to reoffend, therefore, can be consistent with generally reducing her punishment. [64:  Calhoune puts it well in her review of Radzik's Making Amends in Notre Dame Philosophical Reviews: "one might resist the conclusion that victims are obligated, upon full atonement, to trust the former wrongdoer with respect to the very matter on which she was previously untrustworthy. Moral trust is scalar as are good will and moral competence. We may owe everyone, in the absence of evidence of untrustworthiness, some minimal level of moral trust. Further, we may owe fully atoning wrongdoers a general trust in their goodwill, their capacity to recognize authoritative norms, and their willingness to accept responsibility and make amends if they err in the future. We do not, however, owe it to everyone to trust them with our personal information, door keys, pets and the like. Atonement for betrayal cannot make it the case that we now owe a level of moral trust that wasn't owed in the first place." The review is available via http://ndpr.nd.edu/news/24115-making-amends-atonement-in-morality-law-and-politics/.] 


11. Bias
I noted throughout ways that apology reductions can compound various disadvantages. Although one federal judge reports to have "heard extraordinarily sincere allocutions from folks who could not read or write and infuriatingly insincere nonsense from sophisticated, highly educated white-collar defendants," one would expect these to be exceptions to the rule.[endnoteRef:65] Privileged offenders will typically sound more articulate, appear more likely to be members of the cultural in-group of legal officials, receive better counsel on how to express remorse, enjoy greater opportunities for top rehabilitation programs, and have their reentry cushioned by money and opportunities. [65:  Mark Bennett, "Heartstrings or Heartburn: A Federal Judge's Musings on Defendants' Rite and Right of Allocution," The Champion 35 (2011): 28. ] 

The example of Anthony Warren resonates here. Warren fired a stray bullet that left three-year-old Kai Leigh Harriot paralyzed from the waist down. At the age of five, Kai Leigh stated at Warren's sentencing hearing: "I forgive you, Anthony Warren. What you did to me was wrong, but I still forgive you." Two years later from prison Warren videotaped an apology to the girl and her family as part of a Boston-area peace project. "To be blessed with the opportunity to be forgiven by a beautiful person like Kai, it made me want to change," Warren stated in the video filmed in the prison chapel. "It made me want to be less colder and harder. It made me really want to take a look at myself and take a look at my duties and responsibilities as a black man in my community." Warren continued: "I want to thank Kai Leigh; I want to thank her mother; I want to thank her family. I want to apologize to my community. I just appreciate the opportunity that you gave me." While emotionally powerful in many ways, watching the video one senses that Warren feels terrible but he does not know what to say to capture the subtleties of apologetic meaning. Parsing his spoken words tells us little, unlike an offender who receives elite legal counsel that coaches her how to translate the insights revealed in therapy into deliverables that hit all the right notes of contrition. Even as Warren exudes humility, a certain demeanor gap persists as phrasing, speech patterns, and dress. His apology bears the marks of criminal—and prison—culture. Even when exercising caution not to evaluate an apology unfairly, reviewers must maintain exceptional vigilance to prevent explicit and implicit biases from contaminating evaluations.
Privileged offenders will often receive optimal counsel regarding the where, when, and how of apologies as a legal strategy. The disadvantaged may consider the option only years later, as in Warren's case when a youth development group reached out in the context of making a thirty-minute video of inmates in Old Colony prison. In addition, reviewers should not confuse an offender's inability to provide redress due to poverty with a failure or unwillingness to take practical responsibility. Nor should they unfairly conflate one's access to programs that promote reform with a moral transformation while believing that those stuck in prison—for instance because they cannot afford to post bail—will probably just get worse. As noted above, however, there is unfortunately some truth in believing that privileged offenders face fewer obstacles to reform and therefore may stand better chances of fulfilling certain aspects of apologetic meaning. For all of these reasons, limited discretion combined with rigorous appellate review should work to identify biases in evaluations of apologies and work toward a standardized and fair process that treats like apologies alike.

Conclusion
According to my "kitchen sink" approach, the apology reductions should be compelling across a range of underlying justifications for punishment. Depending on numerous variables and beliefs, voluntary apologies can supplement the objectives of punishment. In some cases apologies can supplant traditional forms of punishment by independently and more effectively achieving their goals. Sometimes apologies can simultaneously advance objectives from conflicting traditions that might otherwise appear practically irreconcilable. A sophisticated understanding of these possibilities provides a powerful tool for a criminal justice system. Failure to appreciate the meanings of apologies results in injustices and inefficiencies. I should conclude by tying a few remaining loose ends.
First, I have not considered whether we should understand reductions in punishment for apologetic offenders as forgiveness, mercy, leniency, clemency, pardon, amnesty, or otherwise. These are contested terms and how one describes apology reductions will depend on one's underlying views on punishment.[endnoteRef:66] I should repeat, however, a few claims about forgiveness made in I Was Wrong most relevant to criminal punishment.[endnoteRef:67] Just as binary views of apologies prove too coarse to appreciate the intricacies of apologetic substance, binary views of forgiveness also oversimplify the range of meanings and functions of the practice. Thinking of forgiveness as an act that we can definitively complete misleads us in many cases. I also doubt that any set of criteria or scale of forgiveness that provides the "necessary conditions of forgiveness" will settle matters. You might, for instance, tell an unfaithful lover that you have forgiven her and trust her once again in order to restore a sense of security to the relationship, yet you may still experience nagging doubt, occasional bouts of anger, or even painful memories many years after reconciling. Margaret Urban Walker puts it, "he may be unable not to feel many things when the memory of his wife's unfaithfulness is stirred; and there may be, for all his resolution, some vibrancy and hopefulness, some playfulness and silly freedoms that he will not recapture.[endnoteRef:68] If we experience any of these thoughts or feelings to any degree, do we void our forgiveness? This seems like a rather ham-fisted question given the terribly complex moral and psychological issues it raises. Similar concerns arise in criminal contexts, for instance when judges consider the prior offenses of someone who reoffends after serving a full sentence. Like apologies, notions of forgiveness seem to identify a loose constellation of interrelated meanings among various beliefs, judgments, emotions, and actions. We may value and emphasize different aspects of forgiveness in different contexts. These various purposes of forgiveness may conflict. Truth and reconciliation tribunals, for example, often take forgiveness as an orienting principle while simultaneously minding a range of objectives including administering retributive justice, deterring future atrocities, granting amnesty in order to maximize stability, and creating a historical record to preserve the memory of the harm. These potentially conflicting goals do not render forgiveness impossible but rather require consideration of the relative values and meanings of the different elements of forgiveness.[endnoteRef:69] This approach helps makes sense of the idea of "unforgivable" crimes by identifying certain aspects of forgiveness that cannot be met in certain cases, which in turn allows parties to work toward various kinds of reconciliation even if other wounds endure.[endnoteRef:70] Also notice a problem with construing reductions in punishment as a form of state-endorsed collective forgiveness. We typically do not think that a third party can forgive an offender on behalf of the victim and we should question the extent to which the state possesses standing to forgive.[endnoteRef:71]  [66:  To capture a sense of the diverse and thoughtful views, see K. D. Moore, Pardons: Justice, Mercy, and the Public Interest (New York: Oxford University Press, 1989); Jeffrie Murphy and Jean Hampton, Forgiveness and Mercy (Cambridge: Cambridge University Press, 1988); Meir Dan-Cohen, "Revising the Past: The Metaphysics of Repentance," in Forgiveness, Mercy, and Clemency, eds. Austin Sarat and Nassar Hussain (Palo Alto: Stanford, 2007): 117: "The three revisionary practices differ primarily in the subject of this reorientation: the subject of repentance is the wrongdoer; of forgiveness, the victim, and of pardon, an official acting on behalf of society or the state."; Cheshire Calhoun, "Changing One's Heart," Ethics 103 (1992): 76–96; P. Twambley, "Mercy and Forgiveness," Analysis 36 (1976): 84–90; 87: "judges have no right to be merciful because it is not to them that any obligation is due. And they have an obligation to impose the sentence the law prescribes."; Claudia Card, "Mercy," Philosophical Review 81 (1972): 182–207.]  [67:  See I Was Wrong, 132-39.]  [68:  Urban-Walker, Moral Repair, 155]  [69:  See Minow, Between Vengeance and Forgiveness, 16.]  [70:  Consider Hannah Arendt, The Human Condition (Chicago: University of Chicago Press, 1968), 241: "It is…a structural element in the realm of human affairs, that men are unable to forgive what they cannot punish and that they are unable to punish what has turned out to be unforgivable. This is the true hallmark of those offenses which, since Kant, we call 'radical evil' and about whose nature so little is known, even to us who have been exposed to one of their rare outbursts on the public scene. All we know is that we can neither punish nor forgive such offenses and that they therefore transcend the realm of human affairs and the potentialities of human power, both of which they radically destroy whenever they make their appearance. Here, where the deed itself dispossesses us of all power, we can indeed only repeat with Jesus: 'It were better for him that a millstone were hanged about his neck, and he cast into the sea.'" ]  [71:  Minow, Between Vengeance and Forgiveness, 17-20.] 

[bookmark: Hinduism][bookmark: Islam][bookmark: Judaism]An apology's reception creates a kind of dialectical or "feedback" meaning. Victims reject even the most thorough apologies, and this has consequences. If a victim refuses to hear words of apology or returns attempts at restitution, meanings go unrealized.  Although my contrition may be transformative for me, it may fall on deaf ears in a manner similar to an apology to the deceased. A victim's refusal to forgive can amplify certain forms of meaning such as regret. A rebuff may also affirm the sanctity or inviolability of the breached value for the victim. By contrast, a victim can extend and compound its significance if she gratefully receives the apology. If an apology results in a form of forgiveness that prevents a death sentence, this resonates through the remainder of the life of the person given a "second chance." Responses to acts of contrition may seem unclear: our interlocutor may reply with a counter-apology, an expression of counter-forgiveness, a gesture of thanks, or some series of moves to diffuse the awkwardness common in such exchanges.
This raises the possibility that an apology from an offender creates a moral duty for the victim, state, or community to forgive her in the form of reduced punishment of otherwise.[endnoteRef:72] Might, in other words, the victim owe the offender forgiveness if she apologizes properly? Can the offender justifiably demand for the victim to forgive her in such circumstances, as if the tables in the moral economy have turned and the victim must now discharge her debt to the offender by conferring forgiveness? Some of the discussions above—particularly the retributive arguments—do suggest something like morally required forgiveness in the form of reduced punishment. We can restate this in terms of when victims, communities, or states should "accept" an apology and whether we should think of accepting an apology as synonymous with forgiveness. Before we can begin to respond to this issue, we face the recurring problem of what sort of apology creates conditions for what sort of forgiveness. Achieving conceptual tidiness in such an analysis is onerous, and cases of collective apology and collective forgiveness would compound the difficulty of such work. Just as complex issues arise regarding how apologies from collectives such as nations or corporations relate to punitive measures against these groups, reducing punishment for contrite offenders can look like a kind of state-sanctioned collective forgiveness. This raises many serious problems, including whether the state possesses the sort of standing that entitles it to forgive or whether thinking in this way stretches our moral concepts too thin.  [72:  Contrast H. Rashdall, A Theory of Good and Evil (London: Oxford University Press, 1924) and Murphy and Hampton, Forgiveness and Mercy; and D. Heyd, "Beyond the Call of Duty in Kant's Ethics," Kant-Studien 71 (1980): 308–24.] 

Another issue straddles the theoretical and the practical. If a criminal offender undergoes the sort of moral transformation indicative of a categorical apology, do efforts on her behalf to reduce her punishment necessarily undermine her repentance?[endnoteRef:73] Beebe's attorney, for example, cast doubt on his remorse not only by minimizing the badness of his acts but also by advocating for the lightest possible sentence. Seeking a reduction in punishment because of one's apology does not necessarily undermine one's claim for such a reduction. An apologetic offender need not passively accept all decisions of those she has wronged or those with authority over her.[endnoteRef:74] A retributivist, for instance, could believe that she deserves less punishment because her remorse decreases her desert. An offender might also protest the proportionality of the penalty, for example if a sober and apologetic offender convicted of possession of crack cocaine admits her blameworthiness but finds the mandatory minimum sentence excessive. An apologetic offender might also reasonably believe that she can better undertake reform and redress outside of prison, making her appeal for a shorter sentence not necessarily a self-serving reduction in punishment but rather a more socially productive means to "pay her debt" than passing time in prison on public expense. How we should view an apologetic offender or her legal counsel's request for a reduction of punishment will depend on the context and various practical issues. Certain details may provide particular insight into the offender's motivations. For example, she may remain unapologetic throughout the trial but once found guilty she may offer a histrionic apology along with other strategies to reduce her sentence. When triangulated with these other facts, "asking for" lenience will probably warrant reasonable inferences toward undermining the apology's credibility. Within the context of a criminal justice system with questionable laws and punishments and in the legacy of the dark history of rituals of contrition, however, we should exercise care to avoid allowing the system to take advantage of apologetic offenders and we should counsel them to accept what is deserved but not more. [73:  Others have raised this issue. See Proeve and Tudor, Remorse, 125 and 131; Murphy, "Repentance, Punishment, and Mercy," 158; and Tasioulas, "Punishment and Repentance," 308-09.]  [74:  See I Was Wrong, 62-3.] 

As we have seen, criminal procedures are the pumps and hydraulics driving these conversations. Experts in these areas—both practitioners and academics—will surely have much to add to the above discussions. I am especially grateful for insights from those fluent in international practices such as active remorse (tätige reue) in Germany and neighboring jurisdictions.
Finally, one might object that apologies in the criminal context—especially something like categorical apologies—are so rare that we should not build, in Von Hirsch's words, "a whole penal strategy" around them.[endnoteRef:75] Categorical apologies are indeed exceptional, whether in the criminal context or in every day family relationships. For many offenders the very drives and social conditions that propel them toward crime simultaneously repel them from experiencing contrition. Whatever compels us to commit misdeeds, in other words, probably also drives us away from conscientiously apologizing for those offenses. It seems especially unlikely that someone guilty of a grave criminal offense can transform from a wrongdoer to an exemplary penitent. The criminal justice system appears to further decrease the likelihood of offenders becoming remorseful rather than further alienated. With that said, a few points support my approach. I do not propose anything as ambitious a "whole penal strategy" built around apologies. I only seek a means of valuing apologies that fairly assigns them appropriate worth. A moral transformation that results in a categorical apology from a criminal offender achieves something approximating exemplary success across a range of punishment theories. Although rare, categorically apologetic offenders present a regulative ideal transcending partisan views regarding the ultimate purpose of the justice system. As such, their rarity only increases their value and significance. The criminal justice system confronts an endless variety of remorseful and remorseless actors. I hope to provide some guidance for evaluating such offenders fairly and consistently. [75:  Von Hirsch, Censure and Sanctions, 75.] 







