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Aliens and Citizens:
The Case for Open Borders

Joseph H. Carens

Many poor and oppressed people wish to leave their countries of origin in
the third world to come to affluent Western societies. This essay argues that
there is little justification for keeping them out. The essay draws on three con-
temporary approaches to political theory —the Rawlsian, the Nozickean, and
the utilitarian —to construct arguments for open borders. The fact that all
three theories converge upon the same results on this issue, despite their signifi-
cant disagreements on others, strengthens the case for open borders and re-
veals its roots in our deep commitment to respect all human beings as free and
equal moral persons. The final part of the essay considers communitarian ob-
Jjections to this conclusion, especially those of Michael Walzer.

Borders have guards and the guards have guns. This is an obvi-
ous fact of political life but one that is easily hidden from view —at
least from the view of those of us who are citizens of affluent West-
ern democracies. To Haitians in small, leaky boats confronted by
armed Coast Guard cutters, to Salvadorans dying from heat and
lack of air after being smuggled into the Arizona desert, to Guate-
malans crawling through rat-infested sewer pipes from Mexico to
California—to these people the borders, guards and guns are all
too apparent. What justifies the use of force against such people?
Perhaps borders and guards can be justified as a way of keeping
out criminals, subversives, or armed invaders. But most of those
trying to get in are not like that. They are ordinary, peaceful peo-
ple, seeking only the opportunity to build decent, secure lives for
themselves and their families. On what moral grounds can these
sorts of people be kept out? What gives anyone the right to point
guns at them?

To most people the answer to this question will seem obvious.
The power to admit or exclude aliens is inherent in sovereignty
and essential for any political community. Every state has the legal
and moral right to exercise that power in pursuit of its own na-
tional interest, even if that means denying entry to peaceful,
needy foreigners. States may choose to be generous in admitting
immigrants, but they are under no obligation to do so.!

I want to challenge that view. In this essay I will argue that bor-
ders should generally be open and that people should normally be
free to leave their country of origin and settle in another, subject
only to the sorts of constraints that bind current citizens in their
new country. The argument is strongest, I believe, when applied
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to the migration of people from third world countries to those of
the first world. Citizenship in Western liberal democracies is the
modern equivalent of feudal privilege —an inherited status that
greatly enhances one’s life chances. Like feudal birthright privi-
leges, restrictive citizenship is hard to justify when one thinks
about it closely.

In developing this argument I will draw upon three contempo-
rary approaches to political theory: first that of Robert Nozick;
second that of John Rawls; third that of the utilitarians. Of the
three, I find Rawls the most illuminating, and I will spend the
most time on the arguments that flow from his theory. But I do
not want to tie my case too closely to his particular formulations
(which I will modify in any event). My strategy is to take advan-
tage of three well-articulated theoretical approaches that many
people find persuasive to construct a variety of arguments for (rel-
atively) open borders. I will argue that all three approaches lead
to the same basic conclusion: there is little justification for restrict-
ing immigration. Each of these theories begins with some kind of
assumption about the equal moral worth of individuals. In one
way or another, each treats the individual as prior to the commu-
nity. These foundations provide little basis for drawing fundamen-
tal distinctions between citizens and aliens who seek to become
citizens. The fact that all three theories converge upon the same
basic result with regard to immigration despite their significant
differences in other areas strengthens the case for open borders.
In the final part of the essay I will consider communitarian objec-
tions to my argument, especially those of Michael Walzer, the best
contemporary defender of the view I am challenging.

ALIENS AND PrROPERTY RIGHTS

One popular position on immigration goes something like this:
“It’s our country. We can let in or keep out whomever we want”
This could be interpreted as a claim that the right to exclude ali-
ens is based on property rights, perhaps collective or national
property rights. Would this sort of claim receive support from the-
ories in which property rights play a central role? I think not, be-
cause those theories emphasize individual property rights and the
concept of collective or national property rights would undermine
the individual rights that these theories wish to protect.

Consider Robert Nozick as a contemporary representative of
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the property rights tradition. Following Locke, Nozick assumes
that individuals in the state of nature have rights, including the
right to acquire and use property. All individuals have the same
natural rights—that is the assumption about moral equality that
underlies this tradition — although the exercise of those rights leads
to material inequalities. The “inconveniences” of the state of nat-
ure justify the creation of a minimal state whose sole task is to
protect people within a given territory against violations of their
rights.?

Would this minimal state be justified in restricting immigra-
tion? Nozick never answers this question directly, but his argu-
ment at a number of points suggests not. According to Nozick the
state has no right to do anything other than enforce the rights
which individuals already enjoy in the state of nature. Citizen-
ship gives rise to no distinctive claim. The state is obliged to pro-
tect the rights of citizens and noncitizens equally because it enjoys
a de facto monopoly over the enforcement of rights within its terri-
tory. Individuals have the right to enter into voluntary exchanges
with other individuals. They possess this right as individuals, not
as citizens. The state may not interfere with such exchanges so
long as they do not violate someone else’s rights.®

Note what this implies for immigration. Suppose a farmer from
the United States wanted to hire workers from Mexico. The gov-
ernment would have no right to prohibit him from doing this. To
prevent the Mexicans from coming would violate the rights of
both the American farmer and the Mexican workers to engage in
voluntary transactions. Of course, American workers might be
disadvantaged by this competition with foreign workers. But No-
zick explicitly denies that anyone has a right to be protected
against competitive disadvantage. (To count that sort of thing as a
harm would undermine the foundations of individual property
rights.) Even if the Mexicans did not have job offers from an
American, a Nozickean government would have no grounds for
preventing them from entering the country. So long as they were
peaceful and did not steal, trespass on private property, or other-
wise violate the rights of other individuals, their entry and their
actions would be none of the state’s business.

Does this mean that Nozick’s theory provides no basis for the
exclusion of aliens? Not exactly. It means rather that it provides
no basis for the state to exclude aliens and no basis for individuals
to exclude aliens that could not be used to exclude citizens as well.
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Poor aliens could not afford to live in affluent suburbs (except in
the servants’ quarters), but that would be true of poor citizens too.
Individual property owners could refuse to hire aliens, to rent
them houses, to sell them food, and so on, but in a Nozickean
world they could do the same things to their fellow citizens. In
other words, individuals may do what they like with their own
personal property. They may normally exclude whomever they
want from land they own. But they have this right to exclude as
individuals, not as members of a collective. They cannot prevent
other individuals from acting differently (hiring aliens, renting
them houses, etc.).*

Is there any room for collective action to restrict entry in No-
zick’s theory? In the final section of his book, Nozick draws a dis-
tinction between nations (or states) and small face-to-face com-
munities. People may voluntarily construct small communities on
principles quite different from the ones that govern the state so
long as individuals are free to leave these communities. For exam-
ple, people may choose to pool their property and to make collec-
tive decisions on the basis of majority rule. Nozick argues that this
sort of community has a right to restrict membership to those
whom it wishes to admit and to control entry to its land. But such
a community may also redistribute its jointly held property as it
chooses. This is not an option that Nozick (or any other property
rights theorist) intends to grant to the state.®

This shows why the claim “It’s our country. We can admit or
exclude whomever we want” is ultimately incompatible with a
property rights theory like Nozick’s. Property cannot serve as a
protection for individuals against the collective if property is collec-
tively owned. If the notion of collective ownership is used to justify
keeping aliens out, it opens the possibility of using the same no-
tion to justify redistributing income or whatever else the majority
decides. Nozick explicitly says that the land of a nation is not the
collective property of its citizens. It follows that the control that
the state can legitimately exercise over that land is limited to the
enforcement of the rights of individual owners. Prohibiting people
from entering a territory because they did not happen to be born
there or otherwise gain the credentials of citizenship is no part of
any state’s legitimate mandate. The state has no right to restrict
immigration.
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MiGRrRATION AND THE ORIGINAL PosITiON

In contrast to Nozick, John Rawls provides a justification for
an activist state with positive responsibilities for social welfare.
Even so, the approach to immigration suggested by A Theory of
Justice leaves little room for restrictions in principle. I say “sug-
gested” because Rawls himself explicitly assumes a closed system
in which questions about immigration could not arise. I will ar-
gue, however, that Rawls’s approach is applicable to a broader
context than the one he considers. In what follows I assume a gen-
eral familiarity with Rawls’s theory, briefly recalling the main
points and then focusing on those issues that are relevant to my
inquiry.

Rawls asks what principles people would choose to govern soci-
ety if they had to choose from behind a “veil of ignorance,” know-
ing nothing about their own personal situations (class, race, sex,
natural talents, religious beliefs, individual goals and values, and
so on). He argues that people in this original position would
choose two principles. The first principle would guarantee equal
liberty to all. The second would permit social and economic ine-
qualities so long as they were to the advantage of the least well off
(the difference principle) and attached to positions open to all un-
der fair conditions of equal opportunity. People in the original po-
sition would give priority to the first principle, forbidding a reduc-
tion of basic liberties for the sake of economic gains.®

Rawls also draws a distinction between ideal and nonideal the-
ory. In ideal theory one assumes that, even after the “veil of igno-
rance” is lifted, people will accept and generally abide by the prin-
ciples chosen in the original position and that there are no
historical obstacles to the realization of just institutions. In non-
ideal theory, one takes account of both historical obstacles and the
unjust actions of others. Nonideal theory is thus more immedi-
ately relevant to practical problems, but ideal theory is more fun-
damental, establishing the ultimate goal of social reform and a ba-
sis for judging the relative importance of departures from the ideal
(e.g, the priority of liberty).”

Like a number of other commentators, I want to claim that
many of the reasons that make the original position useful in
thinking about questions of justice within a given society also
make it useful for thinking about justice across different societies.®
Cases like migration and trade, where people interact across gov-
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ernmental boundaries, raise questions about whether the back-
ground conditions of the interactions are fair. Moreover, anyone
who wants to be moral will feel obliged to justify the use of force
against other human beings, whether they are members of the
same society or not. In thinking about these matters we don’t
want to be biased by self-interested or partisan considerations,
and we don’t want existing injustices (if any) to warp our reflec-
tions. Moreover, we can take it as a basic presupposition that we
should treat all human beings, not just members of our own soci-
ety, as free and equal moral persons.®

The original position offers a strategy of moral reasoning that
helps to address these concerns. The purpose of the “veil of igno-
rance” is “to nullify the effects of specific contingencies which put
men at odds” because natural and social contingencies are “arbi-
trary from a moral point of view” and therefore are factors which
ought not to influence the choice of principles of justice.!®
Whether one is a citizen of a rich nation or a poor one, whether
one is already a citizen of a particular state or an alien who wishes
to become a citizen— this is the sort of specific contingency that
could set people at odds. A fair procedure for choosing principles
of justice must therefore exclude knowledge of these circum-
stances, just as it excludes knowledge of one’s race or sex or social
class. We should therefore take a global, not a national, view of
the original position.

One objection to this global approach is that it ignores the ex-
tent to which Rawls’s use of the original position and the “veil of
ignorance” depends upon a particular understanding of moral per-
sonality that is characteristic of modern democratic societies but
may not be shared by other societies.!! Let us grant the objection
and ask whether it really matters.

The understanding of moral personality in question is essen-
tially the view that all people are free and equal moral persons.
Even if this view of moral personality is not shared by people in
other societies, it is not a view that applies only to people who
share it. Many members of our own society do not share it, as il-
lustrated by the recent demonstrations by white racists in Forsythe
County, Georgia. We criticize the racists and reject their views
but do not deprive them of their status as free and equal citizens
because of their beliefs. Nor is our belief in moral equality lim-
ited to members of our own society. Indeed our commitment to
civic equality is derived from our convictions about moral equal-
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ity, not vice versa. So, whatever we think about the justice of bor-
ders and the limitations of the claims of aliens, our views must be
compatible with a respect for all other human beings as moral
persons.

A related objection emphasizes the “constructivist” nature of
Rawls’s theory, particularly in its later formulations.!? The theory
only makes sense, it is said, in a situation where people already
share liberal-democratic values. But if we presuppose a context of
shared values, what need have we for a “veil of ignorance”? Why
not move directly from the shared values to an agreement on prin-
ciples of justice and corresponding institutions? The “veil of igno-
rance” offers a way of thinking about principles of justice in a con-
text where people have deep, unresolvable disagreements about
matters of fundamental importance and yet still want to find a
way to live together in peaceful cooperation on terms that are fair
to all. That seems to be just as appropriate a context for consider-
ing the problem of worldwide justice as it is considering the prob-
lem of domestic justice.

To read Rawls’s theory only as a constructive interpretation of
existing social values is to undermine its potential as a construc-
tive critique of those values. For example, racism has deep roots in
American public culture, and in the not-too-distant past people
like those in Forsythe County constituted a majority in the United
States. If we think the racists are wrong and Rawls is right about
our obligation to treat all members of our society as free and
equal moral persons, it is surely not just because the public cul-
ture has changed and the racists are now in the minority. I gladly
concede that I am using the original position in a way that Rawls
himself does not intend, but I think that this extension is war-
ranted by the nature of the questions I am addressing and the vir-
tues of Rawls’s approach as a general method of moral reasoning.

Let us therefore assume a global view of the original position.
Those in the original position would be prevented by the “veil of
ignorance” from knowing their place of birth or whether they were
members of one particular society rather than another. They
would presumably choose the same two principles of justice. (I
will simply assume that Rawls’s argument for the two principles is
correct, though the point is disputed.) These principles would ap-
ply globally, and the next task would be to design institutions to
implement the principles —still from the perspective of the original
position. Would these institutions include sovereign states as they
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currently exist? In ideal theory, where we can assume away histor-
ical obstacles and the dangers of injustice, some of the reasons for
defending the integrity of existing states disappear. But ideal the-
ory does not require the elimination of all linguistic, cultural, and
historical differences. Let us assume that a general case for decen-
tralization of power to respect these sorts of factors would justify
the existence of autonomous political communities comparable to
modern states.!* That does not mean that all the existing features
of state sovereignty would be justified. State sovereignty would be
(morally) constrained by the principles of justice. For example, no
state could restrict religious freedom and inequalities among states
would be restricted by an international difference principle.

What about freedom of movement among states? Would it be
regarded as a basic liberty in a global system of equal liberties, or
would states have the right to limit entry and exit? Even in an
ideal world people might have powerful reasons to want to migrate
from one state to another. Economic opportunities for particular
individuals might vary greatly from one state to another even if
economic inequalities among states were reduced by an interna-
tional difference principle. One might fall in love with a citizen
from another land, one might belong to a religion which has few
followers in one’s native land and many in another, one might seek
cultural opportunities that are only available in another society.
More generally, one has only to ask whether the right to migrate
freely within a given society is an important liberty. The same
sorts of considerations make migration across state boundaries im-
portant.!*

Behind the “veil of ignorance,” in considering possible restric-
tions on freedom, one adopts the perspective of the one who
would be most disadvantaged by the restrictions, in this case the
perspective of the alien who wants to immigrate. In the original
position, then, one would insist that the right to migrate be in-
cluded in the system of basic liberties for the same reasons that
one would insist that the right to religious freedom be included: it
might prove essential to one’s plan of life. Once the “veil of igno-
rance” is lifted, of course, one might not make use of the right,
but that is true of other rights and liberties as well. So, the basic
agreement among those in the original position would be to per-
mit no restrictions on migration (whether emigration or immigra-
tion).

There is one important qualification to this. According to
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Rawls, liberty may be restricted for the sake of liberty even in
ideal theory and all liberties depend on the existence of public or-
der and security.!® (Let us call this the public order restriction.)
Suppose that unrestricted immigration would lead to chaos and
the breakdown of order. Then all would be worse off in terms of
their basic liberties. Even adopting the perspective of the worst-off
and recognizing the priority of liberty, those in the original posi-
tion would endorse restrictions on immigration in such circum-
stances. This would be a case of restricting liberty for the sake of
liberty and every individual would agree to such restrictions even
though, once the “veil of ignorance” was lifted, one might find that
it was one’s own freedom to immigrate which had been curtailed.

Rawls warns against any attempt to use this sort of public order
argument in an expansive fashion or as an excuse for restrictions
on liberty undertaken for other reasons. The hypothetical possibil-
ity of a threat to public order is not enough. Restrictions would be
justified only if there were a “reasonable expectation” that unlim-
ited immigration would damage the public order and this expecta-
tion would have to be based on “evidence and ways of reasoning
acceptable to all”'® Moreover, restrictions would be justified only
to the extent necessary to preserve public order. A need for some
restrictions would not justify any level of restrictions whatsoever.
Finally, the threat to public order posed by unlimited immigration
could not be the product of antagonistic reactions (e.g., riots) from
current citizens. This discussion takes place in the context of ideal
theory and in this context it is assumed that people try to act
justly. Rioting to prevent others from exercising legitimate free-
doms would not be just. So, the threat to public order would have
to be one that emerged as the unintended cumulative effect of in-
dividually just actions.

In ideal theory we face a world of just states with an interna-
tional difference principle. Under such conditions, the likelihood
of mass migrations threatening to the public order of any particu-
lar state seems small. So, there is little room for restrictions on
immigration in ideal theory. But what about nonideal theory,
where one takes into account both historical contingencies and the
unjust actions of others?

In the nonideal, real world there are vast economic inequalities
among nations (presumably much larger than would exist under
an international difference principle). Moreover, people disagree
about the nature of justice and often fail to live up to whatever
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principles they profess. Most states consider it necessary to protect
themselves against the possibility of armed invasion or covert sub-
version. And many states deprive their own citizens of basic rights
and liberties. How does all this affect what justice requires with
regard to migration?

First, the conditions of the real world greatly strengthen the
case for state sovereignty, especially in those states that have rela-
tively just domestic institutions. National security is a crucial form
of public order. So, states are clearly entitled to prevent the entry
of people (whether armed invaders or subversives) whose goal is
the overthrow of just institutions. On the other hand, the stric-
tures against an expansive use of the public order argument also
apply to claims about national security.

A related concern is the claim that immigrants from societies
where liberal democratic values are weak or absent would pose a
threat to the maintenance of a just public order. Again the distinc-
tion between reasonable expectations and hypothetical specula-
tions is crucial. These sorts of arguments were used during the
nineteenth century against Catholics and Jews from Europe and
against all Asians and Africans. If we judge those arguments to
have been proven wrong (not to say ignorant and bigoted) by his-
tory, we should be wary of resurrecting them in another guise.

A more realistic concern is the sheer size of the potential de-
mand. If a rich country like the United States were simply to
open its doors, the number of people from poor countries seeking
to immigrate might truly be overwhelming, even if their goals and
beliefs posed no threat to national security or liberal democratic
values.!” Under these conditions, it seems likely that some restric-
tions on immigration would be justified under the public order
principle. But it is important to recall all the qualifications that
apply to this. In particular, the need for some restriction would
not justify any level of restriction whatsoever or restrictions for
other reasons, but only that level of restriction essential to main-
tain public order. This would surely imply a much less restrictive
policy than the one currently in force which is shaped by so many
other considerations besides the need to maintain public order.

Rawls asserts that the priority accorded to liberty normally
holds under nonideal conditions as well. This suggests that, if
there are restrictions on immigration for public order reasons, pri-
ority should be given to those seeking to immigrate because they
have been denied basic liberties over those seeking to immigrate
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simply for economic opportunities. There is a further complica-
tion, however. The priority of liberty holds absolutely only in the
long run. Under nonideal conditions it can sometimes be justifi-
able to restrict liberty for the sake of economic gains, if that will
improve the position of the worst-off and speed the creation of
conditions in which all will enjoy equal and full liberties. Would it
be justifiable to restrict immigration for the sake of the worst-off?

We have to be wary of hypocritical uses of this sort of argu-
ment. If rich states are really concerned with the worst-off in poor
states, they can presumably help more by transferring resources
and reforming international economic institutions than by restrict-
ing immigration. Indeed, there is reason to suppose more open
immigration would help some of the worst-off, not hurt them. At
the least, those who immigrate presumably gain themselves and
often send money back home as well.

Perhaps the ones who come are not the worst-off, however. It is
plausible to suppose that the worst-off don’t have the resources to
leave. That is still no reason to keep others from coming unless
their departure hurts those left behind. But let’s suppose it does,
as the brain-drain hypothesis suggests. If we assume some restric-
tions on immigration would be justified for public order reasons,
this would suggest that we should give priority to the least skilled
among potential immigrants because their departure would pre-
sumably have little or no harmful effect on those left behind. It
might also suggest that compensation was due to poor countries
when skilled people emigrate. But to say that we should actually
try to keep people from emigrating (by denying them a place to
go) because they represent a valuable resource to their country of
origin would be a dramatic departure from the liberal tradition in
general and from the specific priority that Rawls attaches to lib-
erty even under nonideal conditions.!®

Consider the implications of this analysis for some of the con-
ventional arguments for restrictions on immigration. First, one
could not justify restrictions on the grounds that those born in a
given territory or born of parents who were citizens were more en-
titled to the benefits of citizenship than those born elsewhere or
born of alien parents. Birthplace and parentage are natural con-
tingencies that are “arbitrary from a moral point of view” One of
the primary goals of the original position is to minimize the effects
of such contingencies upon the distribution of social benefits. To
assign citizenship on the basis of birth might be an acceptable
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procedure, but only if it did not preclude individuals from making
different choices later when they reached maturity.

Second, one could not justify restrictions on the grounds that
immigration would reduce the economic well-being of current citi-
zens. That line of argument is drastically limited by two consider-
ations: the perspective of the worst-off and the priority of liberty.
In order to establish the current citizens’ perspective as the rele-
vant worst-off position, it would be necessary to show that immi-
gration would reduce the economic well-being of current citizens
below the level the potential immigrants would enjoy if they were
not permitted to immigrate. But even if this could be established,
it would not justify restrictions on immigration because of the pri-
ority of liberty. So, the economic concerns of current citizens are
essentially rendered irrelevant.

Third, the effect of immigration on the particular culture and
history of the society would not be a relevant moral consideration,
so long as there was no threat to basic liberal democratic values.
This conclusion is less apparent from what I have said so far, but
it follows from what Rawls says in his discussion of perfection-
ism.!® The principle of perfectionism would require social institu-
tions to be arranged so as to maximize the achievement of human
excellence in art, science, or culture regardless of the effect of such
arrangements on equality and freedom. (For example, slavery in
ancient Athens has sometimes been defended on the grounds that
it was essential to Athenian cultural achievements.) One variant of
this position might be the claim that restrictions on immigration
would be necessary to preserve the unity and coherence of a cul-
ture (assuming that the culture was worth preserving). Rawls ar-
gues that in the original position no one would accept any perfec-
tionist standard because no one would be willing to risk the
possibility of being required to forego some important right or
freedom for the sake of an ideal that might prove irrelevant to
one’s own concerns. So, restrictions on immigration for the sake of
preserving a distinctive culture would be ruled out.

In sum, nonideal theory provides more grounds for restricting
immigration than ideal theory, but these grounds are severely lim-
ited. And ideal theory holds up the principle of free migration as
an essential part of the just social order toward which we should
strive.
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ALIENS IN THE CALCULUS

A utilitarian approach to the problem of immigration can take
into account some of the concerns that the original position ex-
cludes but even utilitarianism does not provide much support for
the sorts of restrictions on immigration that are common today.
The fundamental principle of utilitarianism is “maximize utility;’
and the utilitarian commitment to moral equality is reflected in
the assumption that everyone is to count for one and no one for
more than one when utility is calculated. Of course, these broad
formulations cover over deep disagreements among utilitarians.
For example, how is “utility” to be defined? Is it subjective or ob-
jective? Is it a question of happiness or welfare as in classical utili-
tarianism or preferences or interests as in some more recent ver-
sions??°

However these questions are answered, any utilitarian ap-
proach would give more weight to some reasons for restricting im-
migration than Rawls’s approach would. For example, if more im-
migration would hurt some citizens economically, that would
count against a more open immigration policy in any utilitarian
theory I am familiar with. But that would not settle the question
of whether restrictions were justified, for other citizens might gain
economically from more immigration and that would count in fa-
vor of a more open policy. More importantly, the economic effects
of more immigration on noncitizens would also have to be consid-
ered. If we focus only on economic consequences, the best immi-
gration policy from a utilitarian perspective would be the one that
maximized overall economic gains. In this calculation, current cit-
izens would enjoy no privileged position. The gains and losses of
aliens would count just as much. Now the dominant view among
both classical and neoclassical economists is that the free mobility
of capital and labor is essential to the maximization of overall eco-
nomic gains. But the free mobility of labor requires open borders.
So, despite the fact that the economic costs to current citizens are
morally relevant in the utilitarian framework, they would proba-
bly not be sufficient to justify restrictions.

Economic consequences are not the only ones that utilitarians
consider. For example, if immigration would affect the existing
culture or way of life in a society in ways that current citizens
found undesirable, that would count against open immigration in
many versions of utilitarianism. But not in all. Utilitarians dis-
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agree about whether all pleasures (or desires or interests) are to
count or only some. For example, should a sadist’s pleasure be
given moral weight and balanced against his victim’s pain or
should that sort of pleasure be disregarded? What about racial
prejudice? That is clearly relevant to the question of immigration.
Should a white racist’s unhappiness at the prospect of associating
with people of color be counted in the calculus of utility as an ar-
gument in favor of racial exclusion as reflected, say, in the White
Australia policy? What about the desire to preserve a distinctive
local culture as a reason for restricting immigration? That is
sometimes linked to racial prejudice but by no means always.
Different utilitarians will answer these sorts of questions in dif-
ferent ways. Some argue that only long-term, rational, or other-
wise refined pleasures (or desires or interests) should count. Oth-
ers insist that we should not look behind the raw data in making
our calculations. Everyone’s preferences should count, not merely
the preferences someone else finds acceptable. I favor the former
approach, a reconstructive or filtering approach to utility, but I
won't try to defend that here. Even if one takes the raw data ap-
proach, which seems to leave more room for reasons to restrict
immigration, the final outcome is still likely to favor much more
open immigration than is common today. Whatever the method of
calculation, the concerns of aliens must be counted too. Under
current conditions, when so many millions of poor and oppressed
people feel they have so much to gain from migration to the ad-
vanced industrial states, it seems hard to believe that a utilitarian
calculus which took the interests of aliens seriously would justify
significantly greater limits on immigration than the ones entailed
by the public order restriction implied by the Rawlsian approach.

THE CoMMUNITARIAN CHALLENGE

The three theories I have discussed conflict with one another on
many important issues but not (deeply) on the question of immi-
gration. Each leads on its own terms to a position far more favor-
able to open immigration than the conventional moral view. It is
true that, in terms of numbers, even a public order restriction
might exclude millions of potential immigrants given the size of
the potential demand. Nevertheless, if the arguments I have devel-
oped here were accepted, they would require a radical transforma-
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tion both of current immigration policies and of conventional
moral thinking about the question of immigration.

Some may feel that I have wrenched these theories out of con-
text. Each is rooted in the liberal tradition. Liberalism, it might
be said, emerged with the modern state and presupposes it. Lib-
eral theories were not designed to deal with questions about ali-
ens. They assumed the context of the sovereign state. As a histori-
cal observation this has some truth, but it is not clear why it
should have normative force. The same wrenching out of context
complaint could as reasonably have been leveled at those who first
constructed liberal arguments for the extension of full citizenship
to women and members of the working class. Liberal theories also
assumed the right to exclude them. Liberal theories focus atten-
tion on the need to justify the use of force by the state. Questions
about the exclusion of aliens arise naturally from that context.
Liberal principles (like most principles) have implications that the
original advocates of the principles did not entirely foresee. That
is part of what makes social criticism possible.

Others may think that my analysis merely illustrates the inade-
quacy of liberal theory, especially its inability to give sufficient
weight to the value of community.?! That indictment of liberal
theory may or may not be correct, but my findings about immi-
gration rest primarily on assumptions that I think no defensible
moral theory can reject: that our social institutions and public pol-
icies must respect all human beings as moral persons and that this
respect entails recognition, in some form, of the freedom and
equality of every human being. Perhaps some other approach can
accept these assumptions while still making room for greater re-
strictions on immigration. To test that possibility, I will consider
the views of the theorist who has done the most to translate the
communitarian critique into a positive alternative vision: Michael
Walzer.

Unlike Rawls and the others, Walzer treats the question of
membership as central to his theory of justice, and he comes to
the opposite conclusion about immigration from the one that I
have defended:

Across a considerable range of the decisions that are made, states are
simply free to take strangers in (or not).?

Walzer differs from the other theorists I have considered not only



266 THE REVIEW OF POLITICS

in his conclusions but also in his basic approach. He eschews the
search for universal principles and is concerned instead with “the
particularism of history, culture, and membership.”?® He thinks
that questions of distributive justice should be addressed not from
behind a “veil of ignorance” but from the perspective of member-
ship in a political community in which people share a common
culture and a common understanding about justice.

I cannot do full justice here to Walzer’s rich and subtle discus-
sion of the problem of membership, but I can draw attention to
the main points of his argument and to some of the areas of our
disagreement. Walzer’s central claim is that exclusion is justified
by the right of communities to self-determination. The right to ex-
clude is constrained in three important ways, however. First, we
have an obligation to provide aid to others who are in dire need,
even if we have no established bonds with them, provided that we
can do so without excessive cost to ourselves. So, we may be
obliged to admit some needy strangers or at least to provide them
with some of our resources and perhaps even territory. Second,
once people are admitted as residents and participants in the
economy, they must be entitled to acquire citizenship, if they
wish. Here the constraint flows from principles of justice not mu-
tual aid. The notion of permanent “guest workers” conflicts with
the underlying rationale of communal self-determination which
justified the right to exclude in the first place. Third, new states or
governments may not expel existing inhabitants even if they are
regarded as alien by most of the rest of the population.?*

In developing his argument, Walzer compares the idea of open
states with our experience of neighborhoods as a form of open as-
sociation.? But in thinking about what open states would be like,
we have a better comparison at hand. We can draw upon our ex-
perience of cities, provinces, or states in the American sense.
These are familiar political communities whose borders are open.
Unlike neighborhoods and like countries, they are formally orga-
nized communities with boundaries, distinctions between citizens
and noncitizens, and elected officials who are expected to pursue
policies that benefit the members of the community that elected
them. They often have distinctive cultures and ways of life. Think
of the differences between New York City and Waycross, Georgia,
or between California and Kansas. These sorts of differences are
often much greater than the differences across nation-states. Seat-
tle has more in common with Vancouver than it does with many
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American communities. But cities and provinces and American
states cannot restrict immigration (from other parts of the coun-
try). So, these cases call into question Walzer’s claim that dis-
tinctiveness depends on the possibility of formal closure. What
makes for distinctiveness and what erodes it is much more com-
plex than political control of admissions.

This does not mean that control over admissions is unimpor-
tant. Often local communities would like to restrict immigration.
The people of California wanted to keep out poor Oklahomans
during the Depression. Now the people of Oregon would like to
keep out the Californians. Internal migrations can be substantial.
They can transform the character of communities. (Think of the
migrations from the rural South to the urban North.) They can
place strains on the local economy and make it difficult to main-
tain locally funded social programs. Despite all this, we do not
think these political communities should be able to control their
borders. The right to free migration takes priority.

Why should this be so? Is it just a choice that we make as a
larger community (z.¢., the nation state) to restrict the self-deter-
mination of local communities in this way? Could we legitimately
permit them to exclude? Not easily. No liberal state restricts inter-
nal mobility. Those states that do restrict internal mobility are
criticized for denying basic human freedoms. If freedom of move-
ment within the state is so important that it overrides the claims of
local political communities, on what grounds can we restrict free-
dom of movement across states? This requires a stronger case for
the moral distinctiveness of the nation-state as a form of commu-
nity than Walzer’s discussion of neighborhoods provides.

Walzer also draws an analogy between states and clubs.?¢ Clubs
may generally admit or exclude whomever they want, although
any particular decision may be criticized through an appeal to the
character of the club and the shared understandings of its mem-
bers. So, too, with states. This analogy ignores the familiar dis-
tinction between public and private, a distinction that Walzer
makes use of elsewhere.?” There is a deep tension between the
right of freedom of association and the right to equal treatment.
One way to address this tension is to say that in the private sphere
freedom of association prevails and in the public sphere equal
treatment does. You can pick your friends on the basis of whatever
criteria you wish, but in selecting people for offices you must treat
all candidates fairly. Drawing a line between public and private is
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often problematic, but it is clear that clubs are normally at one
end of the scale and states at the other. So, the fact that private
clubs may admit or exclude whomever they choose says nothing
about the appropriate admission standards for states. When the
state acts it must treat individuals equally.

Against this, one may object that the requirement of equal
treatment applies fully only to those who are already members of
the community. That is accurate as a description of practice but
the question is why it should be so. At one time, the requirement
of equal treatment did not extend fully to various groups (work-
ers, blacks, women). On the whole, the history of liberalism re-
flects a tendency to expand both the definition of the public sphere
and the requirements of equal treatment. In the United States to-
day, for example, in contrast to earlier times, both public agencies
and private corporations may not legally exclude women simply
because they are women (although private clubs still may). A
white shopkeeper may no longer exclude blacks from his store (al-
though he may exclude them from his home). I think these recent
developments, like the earlier extension of the franchise, reflect
something fundamental about the inner logic of liberalism.?® The
extension of the right to immigrate reflects the same logic: equal
treatment of individuals in the public sphere.

As I noted at the beginning of this section, Walzer asserts that
the political community is constrained by principles of justice
from admitting permanent guest workers without giving them the
opportunity to become citizens. There is some ambiguity about
whether this claim is intended to apply to all political communities
or only to ones like ours. If states have a right to self-determina-
tion, broadly conceived, they must have a right to choose political
forms and political practices different from those of liberal democ-
racies. That presumably includes the right to establish categories
of second-class citizens (or, at least, temporary guest workers) and
also the right to determine other aspects of admissions policy in
accordance with their own principles.?® But if the question is what
our society (or one with the same basic values) ought to do, then
the matter is different both for guest workers and for other aliens.
It is right to assert that our society ought to admit guest workers to
full citizenship. Anything else is incompatible with our liberal
democratic principles. But so is a restrictive policy on immigra-
tion.

Any approach like Walzer’s that seeks its ground in the tradi-
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tion and culture of our community must confront, as a method-
ological paradox, the fact that liberalism is a central part of our
culture. The enormous intellectual popularity of Rawls and No-
zick and the enduring influence of utilitarianism attest to their
ability to communicate contemporary understandings and shared
meanings in a language that has legitimacy and power in our cul-
ture. These theories would not make such sense to a Buddhist
monk in medieval Japan. But their individualistic assumptions
and their language of universal, ahistorical reason makes sense to
us because of our tradition, our culture, our community. For people
in a different moral tradition, one that assumed fundamental
moral differences between those inside the society and those out-
side, restrictions on immigration might be easy to justify. Those
who are other simply might not count, or at least not count as
much. But we cannot dismiss the aliens on the ground that they
are other, because we are the products of a liberal culture.

The point goes still deeper. To take our community as a starting
point is to take a community that expresses its moral views in
terms of universal principles. Walzer’s own arguments reflect this.
When he asserts that states may not expel existing inhabitants
whom the majority or the new government regards as alien, he is
making a claim about what is right and wrong for any state not
just our own or one that shares our basic values. He develops the
argument by drawing on Hobbes. That is an argument from a
particular tradition, one that may not be shared by new states that
want to expel some of their inhabitants. Nonetheless, Walzer
makes a universal claim (and one I consider correct). He makes
the same sort of argument when he insists that states may not le-
gitimately restrict emigration.?® This applies to all political com-
munities not just those that share our understanding of the rela-
tion of individual and collective.

Recognition of the particularity of our own culture should not
prevent us from making these sorts of claims. We should not try
to force others to accept our views, and we should be ready to lis-
ten to others and learn from them. But respect for the diversity of
communities does not require us to abandon all claims about
what other states ought to do. If my arguments are correct, the
general case for open borders is deeply rooted in the fundamental
values of our tradition. No moral argument will seem acceptable
to us, if it directly challenges the assumption of the equal moral
worth of all individuals. If restrictions on immigration are to be
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justified, they have to be based on arguments that respect that
principle. Walzer’s theory has many virtues that I have not ex-
plored here, but it does not supply an adequate argument for the
state’s right to exclude.

CONCLUSION

Free migration may not be immediately achievable, but it is a
goal toward which we should strive. And we have an obligation to
open our borders much more fully than we do now. The current
restrictions on immigration in Western democracies—even in the
most open ones like Canada and the United States—are not justi-
fiable. Like feudal barriers to mobility, they protect unjust privi-
lege.

Does it follow that there is 7o room for distinctions between ali-
ens and citizens, no theory of citizenship, no boundaries for the
community? Not at all. To say that membership is open to all who
wish to join is not to say that there is no distinction between mem-
bers and nonmembers. Those who choose to cooperate together in
the state have special rights and obligations not shared by nonciti-
zens. Respecting the particular choices and commitments that in-
dividuals make flows naturally from a commitment to the idea of
equal moral worth. (Indeed, consent as a justification for political
obligation is least problematic in the case of immigrants.) What is
not readily compatible with the idea of equal moral worth is the
exclusion of those who want to join. If people want to sign the so-
cial contract, they should be permitted to do so.

Open borders would threaten the distinctive character of differ-
ent political communities only because we assume that so many
people would move if they could. If the migrants were few, it
would not matter. A few immigrants could always be absorbed
without changing the character of the community. And, as Walzer
observes, most human beings do not love to move.?! They nor-
mally feel attached to their native land and to the particular lan-
guage, culture, and community in which they grew up and in
which they feel at home. They seek to move only when life is very
difficult where they are. Their concerns are rarely frivolous. So, it
is right to weigh the claims of those who want to move against the
claims of those who want to preserve the community as it is. And
if we don’t unfairly tip the scales, the case for exclusion will rarely
triumph.
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People live in communities with bonds and bounds, but these
may be of different kinds. In a liberal society, the bonds and
bounds should be compatible with liberal principles. Open immi-
gration would change the character of the community but it would
not leave the community without any character. It might destroy
old ways of life, highly valued by some, but it would make possi-
ble new ways of life, highly valued by others. The whites in For-
sythe County who want to keep out blacks are trying to preserve a
way of life that is valuable to them. To deny such communities the
right to exclude does limit their ability to shape their future char-
acter and destiny, but it does not utterly destroy their capacity for
self-determination. Many aspects of communal life remain poten-
tially subject to collective control. Moreover, constraining the
kinds of choices that people and communities may make is what
principles of justice are for. They set limits on what people seeking
to abide by these principles may do. To commit ourselves to open
borders would not be to abandon the idea of communal character
but to reaffirm it. It would be an affirmation of the liberal charac-
ter of the community and of its commitment to principles of jus-
tice.
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