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In re Quinlan

70 N.J. 10 (1976)
355 A.2d 647

IN THE MATTER OF KAREN QUINLAN, AN ALLEGED INCOMPETENT.

The Supreme Court of New Jersey.

Argued January 26, 1976.
Decided March 31, 1976.

[17] Mr. Paul W. Armstrong and Mr. James M. Crowley, a member of the New York bar, argued the cause for
appellant Joseph T. Quinlan (Mr. Paul W. Armstrong, attorney).

Mr. Daniel R. Coburn argued the cause for respondent Guardian ad Litem Thomas R. Curtin.

Mr. William F. Hyland, Attorney General of New Jersey, argued the cause for respondent State of New Jersey
(Mr. Hyland, attorney; Mr. David S. Baime and Mr. John DeCicco, Deputy Attorneys General, of counsel; Mr.
Baime, Mr. DeCicco, Ms. Jane E. Deaterly, Mr. Daniel Louis Grossman and Mr. Robert E. Rochford, Deputy
Attorneys General, on the brief).

Mr. Donald G. Collester, Jr., Morris County Prosecutor, argued the cause for respondent County of Morris.

Mr. Ralph Porzio argued the cause for respondents Arshad Javed and Robert J. Morse (Messrs. Porzio,
Bromberg and Newman, attorneys; Mr. Porzio, of counsel; Mr. Porzio and Mr. E. Neal Zimmermann, on the
brief).

Mr. Theodore E.B. Einhorn argued the cause for respondent Saint Clare's Hospital.

Mr. Edward J. Leadem filed a brief on behalf of amicus curiae New Jersey Catholic Conference.

The opinion of the Court was delivered by HUGHES, C.J.

[18] THE LITIGATION

IN RE QUINLAN: ONE COURT'S ANSWER TO THE
PROBLEM OF DEATH WITH DIGNITY

On the night of April 15, 1975, Karen Ann Quinlan, aged 22,
lapsed into a coma from which she still has not emerged.' On Septem-
ber 10, 1975, her father applied to the Chancery division of the Supe-
rior Court of New Jersey for letters of guardianship with the express
power to authorize "the discontinuance of all extraordinary means of
sustaining the vital processes of his daughter .. ."I This request
was strenuously opposed by Karen's doctors, the hospita in which
she was being treated, the county prosecutor, Karen's guardian ad
litem, and the state of New Jersey, which had intervened on the basis
of a state interest in the preservation of life.3

Bergen County Record, Nov. 5, 1976, at A-1, col. 3.
2 1 IN THE MATTER OF KAREN QUINLAN 3 (1975). A subsequent amendment to the

complaint sought to restrain Karen's attending physicians and her hospital from inter-
fering with any such exercise of authority and to enjoin any criminal prosecution
against any party should Karen's death result. Id. at 14. For a compilation of all of'
the trial court proceedings, transcripts, affidavits, briefs, and decision of In re Quin-
lan, see 1 IN THE MATTER OF KAREN QUINLAN (1975). For a similar compilation of the
supreme court proceedings, see 2 IN THE MATTER OF KAREN QUINLAN (1976).

On appeal, the state supreme court upheld the state's right to intervene, citing
the Declaration of Independence, the United States Constitution, and the New Jersey
Constitution for the proposition that the state's interest in life has "an undoubted
constitutional foundation." In re Quinlan, 70 N.J. 10, 355 A.2d 647, 652 (1976). The
state constitution provides for state protection of "certain natural and unalienable
rights, among which are those of enjoying and defending life. N.J. CONsT. art.
I, par. 1.

Apart from the specific New Jersey constitutional provision, the right of a state
as parens patriae to intervene for the purpose of preserving or protecting life appears
to be well settled. The intervention usually is justified on the ground that the state
has a special duty both to represent society's concern for human life and to help an
incompetent or otherwise disabled person to make a vital decision concerning his
welfare. In re Weberlist, 79 Misc.2d 753, 360 N.Y.S.2d 783 (Sup. Ct. 1974). In Roe v.
Wade, 410 U.S. 113, 155 (1973), the Supreme Court held that the state interest as to
protection of health, medical standards, and prenatal life was legitimate and sufficient
to limit the right of a woman to receive an abortion. See generally Note, Compulsory
Medical Treatment: The State's Interest Reevaluated, 51 MINN. L. REv. 293 (1966).
Statutes requiring motorcyclists to wear crash helmets are examples of legislation
promoting this state interest. E.g., CONN. GEN. STAT. ANN. § 14-289(e)(West 1970).
There is, however, a split in authority as to the constitutionality of these laws. See
Annot., 32 A.L.R.3d 1270 (1970). For other instances of the assertion of the state's
interest in protecting life, see Lawson v. Commonwealth, 291 Ky. 437, 164 S.W.2d 972
(1942) (state statute forbidding use of handling of snakes in religious rituals upheld);
Byrn, Compulsory Lifesaving Treatment for the Competent Adult, 44 FORD. L. REv.
1, 7 (1975) [hereinafter cited as Byrn].
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Medical School report (infra) as the ordinary medical standard for determining brain death, and all of them
were satisfied that Karen met none of the criteria specified in that report and was therefore not "brain
dead" within its contemplation.

In this respect it was indicated by Dr. Plum that the brain works in essentially two ways, the vegetative and
the sapient. He testified:

We have an internal vegetative regulation which controls body temperature which controls breathing,
which controls to a considerable degree blood pressure, which controls to some degree heart rate, which
controls chewing, swallowing and which controls sleeping and waking. We have a more highly developed
brain which is uniquely human which controls our relation to the outside world, our capacity to talk, to see,
to feel, to sing, to think. Brain death necessarily must mean the death of both of these functions of the
brain, vegetative and the sapient. Therefore, the presence of any function which is regulated or governed or
controlled by the deeper parts of the brain which in laymen's terms might be considered purely vegetative
would mean that the brain is not biologically dead.

[25] Because Karen's neurological condition affects her respiratory ability (the respiratory system being a
brain stem function) she requires a respirator to assist her breathing. From the time of her admission to
Saint Clare's Hospital Karen has been assisted by an MA-1 respirator, a sophisticated machine which
delivers a given volume of air at a certain rate and periodically provides a "sigh" volume, a relatively large
measured volume of air designed to purge the lungs of excretions. Attempts to "wean" her from the
respirator were unsuccessful and have been abandoned.

The experts believe that Karen cannot now survive without the assistance of the respirator; that exactly
how long she would live without it is unknown; that the strong likelihood is that death would follow soon
after its removal, and that removal would also risk further brain damage and would curtail the assistance
the respirator presently provides in warding off infection.

It seemed to be the consensus not only of the treating physicians but also of the several qualified experts
who testified in the case, that removal from the respirator would not conform to medical practices,
standards and traditions.

The further medical consensus was that Karen in addition to being comatose is in a chronic and persistent
"vegetative" state, having no awareness of anything or anyone around her and existing at a primitive reflex
level. Although she does have some brain stem function (ineffective for respiration) and has other reactions
one normally associates with being alive, such as moving, reacting to light, sound and noxious stimuli,
blinking her eyes, and the like, the quality of her feeling impulses is unknown. She grimaces, makes
sterotyped cries and sounds and has chewing motions. Her blood pressure is normal.

Karen remains in the intensive care unit at Saint Clare's Hospital, receiving 24-hour care by a team of four
nurses characterized, as was the medical attention, as "excellent." She is nourished by feeding by way of a
nasal-gastro tube and is routinely examined for infection, which under these [26] circumstances is a
serious life threat. The result is that her condition is considered remarkable under the unhappy
circumstances involved.
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sorrows because of the tragedy which has befallen his daughter, his strength of purpose and character far
outweighs these sentiments and qualifies him eminently for guardianship of the person as well as the
property of his daughter. Hence we discern no valid reason to overrule the statutory intendment of
preference to the next of kin.

[54] DECLARATORY RELIEF

We thus arrive at the formulation of the declaratory relief which we have concluded is appropriate to this
case. Some time has passed since Karen's physical and mental condition was described to the Court. At
that time her continuing deterioration was plainly projected. Since the record has not been expanded we
assume that she is now even more fragile and nearer to death than she was then. Since her present
treating physicians may give reconsideration to her present posture in the light of this opinion, and since we
are transferring to the plaintiff as guardian the choice of the attending physician and therefore other
physicians may be in charge of the case who may take a different view from that of the present attending
physicians, we herewith declare the following affirmative relief on behalf of the plaintiff. Upon the
concurrence of the guardian and family of Karen, should the responsible attending physicians conclude
that there is no reasonable possibility of Karen's ever emerging from her present comatose condition to a
cognitive, sapient state and that the life-support apparatus now being administered to Karen should be
discontinued, they shall consult with the hospital "Ethics Committee" or like body of the institution in which
Karen is then hospitalized. If that consultative body agrees that there is no reasonable possibility of Karen's
ever emerging from her present comatose condition to a cognitive, sapient state, the present life-support
system may be withdrawn and said action shall be without any civil or criminal liability therefor on the part

of any participant, whether guardian, physician, hospital or others.[11] We herewith specifically so hold.

[55] CONCLUSION

We therefore remand this record to the trial court to implement (without further testimonial hearing) the
following decisions:

1. To discharge, with the thanks of the Court for his service, the present guardian of the
person of Karen Quinlan, Thomas R. Curtin, Esquire, a member of the Bar and an officer of the
court.

2. To appoint Joseph Quinlan as guardian of the person of Karen Quinlan with full power to
make decisions with regard to the identity of her treating physicians.

We repeat for the sake of emphasis and clarity that upon the concurrence of the guardian and family of
Karen, should the responsible attending physicians conclude that there is no reasonable possibility of
Karen's ever emerging from her present comatose condition to a cognitive, sapient state and that the life-
support apparatus now being administered to Karen should be discontinued, they shall consult with the
hospital "Ethics Committee" or like body of the institution in which Karen is then hospitalized. If that
consultative body agrees that there is no reasonable possibility of Karen's ever emerging from her present
comatose condition to a cognitive, sapient state, the present life-support system may be withdrawn and
said action shall be without any civil or criminal liability therefor, on the part of any participant, whether
guardian, physician, hospital or others.
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Faith and Freedom Alliance, 
Protection of Conscience Project, 
Alliance of People With Disabilities Who are 
Supportive of Legal Assisted Dying Society, 
Canadian Unitarian Council, 
Euthanasia Prevention Coalition and 
Euthanasia Prevention Coalition —  
British Columbia Interveners

Indexed as: Carter v. Canada (Attorney 
General)

2015 SCC 5

File No.: 35591.

2014: October 15; 2015: February 6.

Present: McLachlin C.J. and LeBel, Abella, Rothstein, 
Cromwell, Moldaver, Karakatsanis, Wagner and Gascon JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR 
BRITISH COLUMBIA

Constitutional law — Division of powers — Inter-
juris dictional immunity — Criminal Code provisions 
prohibiting physician-assisted dying — Whether pro hi-
bi tion interferes with protected core of provincial ju ris-
diction over health — Constitution Act, 1867, ss. 91(27), 
92(7), (13), (16).

Constitutional law — Charter of Rights — Right to life, 
liberty and security of the person — Fundamental justice 
— Competent adult with grievous and irremediable med-
i cal condition causing enduring suffering consenting to 
ter mination of life with physician assistance — Whether 
Crim inal Code provisions prohibiting physician-assisted 
dying infringe s. 7 of Canadian Charter of Rights and Free-
doms — If so, whether infringement justifiable under s. 1 
of Charter — Criminal Code, R.S.C. 1985, c. C-46, ss. 14, 
241(b).

Constitutional law — Charter of Rights — Remedy 
— Con stitutional exemption — Availability — Constitu-
tional challenge of Criminal Code provisions prohibit ing 
physician-assisted dying seeking declaration of in va lid-
ity of provisions and free-standing constitutional ex  emp-
tion for claimants — Whether constitutional exemption 

Ligue catholique des droits de l’homme, 
Faith and Freedom Alliance, 
Protection of Conscience Project, 
Alliance of People With Disabilities Who are 
Supportive of Legal Assisted Dying Society, 
Conseil unitarien du Canada, 
Coalition pour la prévention de l’euthanasie 
et Euthanasia Prevention Coalition —  
British Columbia Intervenants

Répertorié : Carter c. Canada (Procureur 
général)

2015 CSC 5

No du greffe : 35591.

2014 : 15 octobre; 2015 : 6 février.

Présents : La juge en chef McLachlin et les juges LeBel, 
Abella, Rothstein, Cromwell, Moldaver, Karakatsanis, 
Wagner et Gascon.

EN APPEL DE LA COUR D’APPEL DE LA 
COLOMBIE-BRITANNIQUE

Droit constitutionnel — Partage des compétences 
— Doc trine de l’exclusivité des compétences — Dis po-
sitions du Code criminel prohibant l’aide d’un médecin 
pour mourir — La prohibition entrave-t-elle le contenu 
es sentiel protégé de la compétence provinciale en matière 
de santé? — Loi constitutionnelle de 1867, art. 91(27), 
92(7), (13), (16).

Droit constitutionnel — Charte des droits — Droit à la 
vie, à la liberté et à la sécurité de la personne — Justice 
fon damentale — Adulte capable affecté de problèmes de 
santé graves et irrémédiables qui lui causent des souf-
frances persistantes consentant à mettre fin à ses jours 
avec l’aide d’un médecin — Les dispositions du Code 
cri mi nel qui prohibent l’aide d’un médecin pour mourir 
violent-elles l’art. 7 de la Charte canadienne des droits 
et libertés? — Dans l’affirmative, la violation est-elle 
jus ti fiable au regard de l’article premier de la Charte? —  
Code criminel, L.R.C. 1985, c. C-46, art. 14, 241b).

Droit constitutionnel — Charte des droits — Ré pa-
ra tion — Exemption constitutionnelle — Faisabilité — 
Contestation constitutionnelle par les demandeurs des 
dis  positions du Code criminel prohibant l’aide d’un mé de-
cin pour mourir en vue d’obtenir une dé cla ra tion d’inva-
lidité des dispositions et une exemption cons ti tution nelle 

[2015] 1 R.C.S. 333CARTER  c.  CANADA (PROCUREUR GÉNÉRAL)

u nder s. 24(1) of Canadian Charter of Rights and Free-
doms should be granted.

Courts — Costs — Special costs — Principles gov er-
ning exercise of courts’ discretionary power to grant spe-
cial costs on full indemnity basis — Trial judge award ing 
special costs to successful plaintiffs on basis that award 
justified by public interest, and ordering At tor ney Gen-
eral intervening as of right to pay amount pro por tional 
to participation in proceedings — Whether spe cial costs 
should be awarded to cover entire expense of bring ing case 
before courts — Whether award against At torney Gen eral 
justified.

Section 241(b) of the Criminal Code says that ev-
ery one who aids or abets a person in committing sui-
cide com mits an indictable offence, and s. 14 says that 
no per son may consent to death being inflicted on them. 
Together, these provisions prohibit the provision of as sis-
tance in dying in Canada. After T was diagnosed with a 
fatal neurodegenerative disease in 2009, she chal lenged 
the constitutionality of the Criminal Code provisions pro-
hib it ing assistance in dying. She was joined in her claim 
by C and J, who had assisted C’s mother in achiev ing her  
goal of dying with dignity by taking her to Swit zer land to 
use the services of an assisted suicide clinic; a physician 
who would be willing to participate in physician-assisted  
dying if it were no longer prohibited; and the British Co-
lum bia Civil Liberties Association. The Attorney Gen eral 
of British Columbia participated in the constitutional lit-
i gation as of right.

The trial judge found that the prohibition against 
physician-assisted dying violates the s. 7 rights of com-
pe tent adults who are suffering intolerably as a result 
of a grievous and irremediable medical condition and 
concluded that this infringement is not justified un der s. 1 
of the Charter. She declared the prohibition un con sti-
tutional, granted a one-year suspension of invalidity and 
provided T with a constitutional exemption. She awarded 
special costs in favour of the plaintiffs on the ground that 
this was justified by the public interest in re solv ing the 
legal issues raised by the case, and awarded 10 percent 
of the costs against the Attorney General of Brit ish Co-
lumbia in light of the full and active role it as sumed in the 
proceedings. 

autonome — Opportunité d’accorder une exemp tion cons-
ti tutionnelle aux termes de l’art. 24(1) de la Charte ca na-
dienne des droits et libertés.

Tribunaux — Dépens — Dépens spéciaux — Principes 
régissant l’exercice du pouvoir discrétionnaire des tri-
bu   naux d’accorder des dépens spéciaux sur la base de 
l’in dem nisation intégrale — Juge de première instance 
accordant des dépens spéciaux aux demandeurs qui ont 
gain de cause parce que l’intérêt public le justifie et con -
dam  nant la procureure générale, qui est intervenue de 
plein droit, à payer une somme proportionnelle à sa par -
ti  cipation à l’instance — Faut-il accorder des dépens spé-
ciaux couvrant la totalité des dépenses engagées pour 
porter l’affaire devant les tribunaux? — La condamnation 
aux dépens prononcée contre la procureure générale est-
elle justifiée?

Aux termes de l’al. 241b) du Code criminel, quicon-
que aide ou encourage quelqu’un à se donner la mort 
com met un acte criminel, et selon l’art. 14, nul ne peut 
consentir à ce que la mort lui soit infligée. Ensemble, ces 
dispositions prohibent au Canada la prestation de l’aide 
à mourir. Après avoir appris en 2009 qu’elle souf frait 
d’une maladie neurodégénérative fatale, T a contesté la 
cons titutionnalité des dispositions du Code criminel qui 
prohibent l’aide à mourir. Se sont joints à sa demande C 
et J, qui avaient aidé la mère de C à réaliser son souhait 
de mourir dans la dignité en l’emmenant en Suisse pour 
qu’elle puisse recourir aux services d’une clinique d’aide 
au suicide; se sont aussi joints un médecin disposé à par-
ti ciper à un processus d’aide médicale à la mort si la pro-
hibition était levée, et l’Association des libertés ci viles de 
la Colombie-Britannique. La procureure géné rale de la 
Colombie-Britannique a participé de plein droit au litige 
constitutionnel.

La juge de première instance a conclu que la pro-
hibition de l’aide médicale à mourir viole les droits 
que l’art. 7 garantit aux adultes capables voués à d’in-
to  lé rables souffrances causées par des problèmes de 
santé graves et irrémédiables et a aussi conclu que cette 
violation n’est pas justifiée au regard de l’article pre-
mier de la Charte. Elle a déclaré la prohibition in cons-
titutionnelle, a suspendu pour un an la prise d’effet de la 
déclaration d’invalidité et a accordé à T une exemp tion 
constitutionnelle. Elle a adjugé des dépens spéciaux aux 
demandeurs parce qu’une telle mesure était justifiée par 
l’intérêt du public à ce que soient tranchées les questions 
de droit en litige, et elle a condamné la procureure gé-
né rale de la Colombie-Britannique à payer 10 pour 100 
des dépens du fait qu’elle avait participé pleinement et 
activement à l’instance.
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The majority of the Court of Appeal allowed the ap-
peal on the ground that the trial judge was bound to 
fol low this Court’s decision in Rodriguez v. British Co-
lum bia (Attorney General), [1993] 3 S.C.R. 519, where 
a majority of the Court upheld the blanket prohibition 
on assisted suicide. The dissenting judge found no er-
rors in the trial judge’s assessment of stare decisis, her 
application of s. 7 or the corresponding analysis un der 
s. 1. However, he concluded that the trial judge was bound  
by the conclusion in Rodriguez that any s. 15 in fringe-
ment was saved by s. 1. 

Held: The appeal should be allowed. Section 241(b) 
and s.  14 of the Criminal Code unjustifiably infringe 
s. 7 of the Charter and are of no force or effect to the 
ex  tent that they prohibit physician-assisted death for a 
compe  tent adult person who (1) clearly consents to the 
termina tion of life and (2) has a grievous and ir re me-
dia ble med ical condition (including an illness, disease 
or disability) that causes enduring suffering that is in-
tol erable to the individual in the circumstances of his or 
her condition. The declaration of invalidity is suspended 
for 12 months. Special costs on a full indemnity basis 
are awarded against Canada throughout. The Attorney 
Gen  eral of Brit ish Columbia will bear responsibility for 
10 per  cent of the costs at trial on a full indemnity basis 
and will pay the costs associated with its presence at the 
appel late levels on a party-and-party basis.

The trial judge was entitled to revisit this Court’s de-
cision in Rodriguez. Trial courts may reconsider set tled 
rulings of higher courts in two situations: (1) where a new 
legal issue is raised; and (2) where there is a change in 
the circumstances or evidence that fundamentally shifts 
the parameters of the debate. Here, both conditions were 
met. The argument before the trial judge involved a dif-
ferent legal conception of s. 7 than that prevailing when 
Rodriguez was decided. In particular, the law relating to 
the principles of overbreadth and gross disproportionality 
had materially advanced since Rodriguez. The matrix of 
legislative and social facts in this case also differed from 
the evidence before the Court in Rodriguez.

Les juges majoritaires de la Cour d’appel ont ac-
cueilli l’appel pour le motif que la juge de première ins-
tance était tenue de suivre la décision de notre Cour dans 
Rodriguez c. Colombie-Britannique (Procureur général), 
[1993] 3 R.C.S. 519, dans laquelle les juges majoritaires 
de la Cour ont confirmé l’interdiction générale de l’aide 
au suicide. Le juge dissident n’a relevé aucune er  reur 
dans l’examen, par la juge de première instance, du prin-
cipe du stare decisis, dans l’application qu’elle a faite 
de l’art. 7, ni dans l’analyse correspondante fondée sur 
l’article premier. Il a toutefois conclu qu’elle était liée 
par la conclusion de l’arrêt Rodriguez selon laquelle toute 
violation de l’art. 15 était sauvegardée par l’arti cle pre -
mier.

Arrêt : Le pourvoi est accueilli. L’alinéa 241b) et 
l’art. 14 du Code criminel portent atteinte de manière in-
justifiée à l’art. 7 de la Charte et sont inopérants dans la 
mesure où ils prohibent l’aide d’un médecin pour mou-
rir à une personne adulte capable qui (1) consent clai-
re ment à mettre fin à sa vie; et qui (2) est affectée de 
pro blèmes de santé graves et irrémédiables (y compris 
une affection, une maladie ou un handicap) lui causant 
des souffrances persistantes qui lui sont intolérables au 
regard de sa condition. La prise d’effet de la déclaration 
d’in va lidité est suspendue pendant 12 mois. Le Canada 
est condamné à des dépens spéciaux sur la base de l’in-
dem nisation intégrale devant toutes les cours. La pro cu-
reure générale de la Colombie-Britannique doit assu mer 
la responsabilité de 10 pour 100 des dépens du procès 
sur la base de l’indemnisation intégrale, et elle est con-
damnée aux dépens associés à sa participation devant les 
cours d’appel sur la base partie-partie.

La juge de première instance pouvait réexami ner 
la décision rendue par notre Cour dans Rodriguez. Les 
juridictions inférieures peuvent réexaminer les pré cé-
dents de tribunaux supérieurs dans deux si tua tions : (1) 
lorsqu’une nouvelle question juridique se pose; et (2) 
lors qu’une modification de la situation ou de la preuve 
change radicalement la donne. En l’espèce, ces deux 
con   ditions étaient réunies. L’argument présenté à la juge 
de première instance reposait sur une conception juridi-
que de l’art. 7 différente de celle qui avait cours lors du 
pro noncé de l’arrêt Rodriguez. Plus particulièrement, le 
droit relatif aux principes de la portée excessive et du ca-
rac tère totalement disproportionné avait évolué de façon 
im portante depuis l’arrêt Rodriguez. L’ensemble des faits 
législatifs et sociaux dans l’affaire qui nous oc cupe dif fé-
rait également des éléments de preuve soumis à la Cour 
dans l’affaire Rodriguez.
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The prohibition on assisted suicide is, in general, a 
valid exercise of the federal criminal law power under 
s. 91(27) of the Constitution Act, 1867, and it does not 
im pair the protected core of the provincial jurisdiction 
over health. Health is an area of concurrent jurisdiction, 
which suggests that aspects of physician-assisted dying 
may be the subject of valid legislation by both levels of 
gov  ern ment, depending on the circumstances and the 
focus of the legislation. On the basis of the record, the 
in ter jurisdictional immunity claim cannot succeed. 

Insofar as they prohibit physician-assisted dying for 
com petent adults who seek such assistance as a re sult of a  
grievous and irremediable medical condition that causes 
enduring and intolerable suffering, ss. 241(b) and 14 of 
the Criminal Code deprive these adults of their right to 
life, liberty and security of the person under s. 7 of the 
Char ter. The right to life is engaged where the law or 
state action imposes death or an increased risk of death 
on a person, either directly or indirectly. Here, the prohi-
bition deprives some individuals of life, as it has the ef-
fect of forcing some individuals to take their own lives 
prematurely, for fear that they would be incapable of 
doing so when they reached the point where suffering was 
intolerable. The rights to liberty and security of the per-
son, which deal with concerns about autonomy and qual-
ity of life, are also engaged. An individual’s response to 
a grievous and irremediable medical condition is a mat-
ter critical to their dignity and autonomy. The prohibi  tion 
denies people in this situation the right to make deci  sions 
concerning their bodily integrity and medical care and 
thus trenches on their liberty. And by leaving them to en-
dure intolerable suffering, it impinges on their security of 
the person. 

The prohibition on physician-assisted dying in fringes 
the right to life, liberty and security of the person in a 
man ner that is not in accordance with the principles of 
fun da mental justice. The object of the prohibition is not, 
broadly, to preserve life whatever the circumstances, 
but more specifically to protect vulnerable persons from 
being induced to commit suicide at a time of weak ness. 
Since a total ban on assisted suicide clearly helps achieve 
this object, individuals’ rights are not deprived arbi trarily. 
How  ever, the prohibition catches people outside the class 
of protected persons. It follows that the limitation on their 

La prohibition de l’aide au suicide constitue géné ra-
lement un exercice valide de la compétence en matière 
de droit criminel conférée au gouvernement fédéral 
par le par. 91(27) de la Loi constitutionnelle de 1867 et 
n’em piète pas sur le contenu essentiel protégé de la com-
pétence provinciale en matière de santé. La santé est un 
domaine de compétence concurrente, ce qui laisse croire 
que les deux ordres de gouvernement peuvent valide ment 
légiférer sur des aspects de l’aide médicale à mourir, 
en fonction du caractère et de l’objet du texte législatif. 
Compte tenu du dossier qui a été soumis à la Cour, la 
prétention fondée sur l’exclusivité des compétences ne 
peut être retenue.

Dans la mesure où ils prohibent l’aide d’un médecin 
pour mourir que peuvent demander des adultes capa bles 
affectés de problèmes de santé graves et irrémédia bles 
qui leur causent des souffrances persistantes et intolé-
ra bles, l’al. 241b) et l’art. 14 du Code criminel privent 
ces adultes du droit à la vie, à la liberté et à la sécurité 
de la personne que leur garantit l’art. 7 de la Charte. Le 
droit à la vie entre en jeu lorsqu’une mesure ou une loi 
prise par l’État a directement ou indirectement pour ef-
fet d’imposer la mort à une personne ou de l’exposer à 
un risque accru de mort. En l’espèce, la prohibition prive 
certaines personnes de la vie car elle a pour effet de for-
cer certaines personnes à s’enlever prématurément la 
vie, par crainte d’être incapables de le faire lorsque leurs 
souf frances deviendraient insupportables. Les droits à la 
li berté et à la sécurité de la personne, qui traitent des pré-
occupations au sujet de l’autonomie et de la qualité de la 
vie, sont également en jeu. La réaction d’une personne à 
des problèmes de santé graves et irrémédiables est pri-
mor diale pour sa dignité et son autonomie. La prohibi-
tion prive les personnes se trouvant dans cette situation 
du droit de prendre des décisions relatives à leur intégrité 
cor porelle et aux soins médicaux et elle empiète ainsi sur 
leur liberté. Et en leur laissant subir des souffrances in-
tolérables, elle empiète sur la sécurité de leur personne.

La prohibition de l’aide médicale à mourir porte 
atteinte au droit à la vie, à la liberté et à la sécurité de la 
personne d’une manière non conforme aux principes de 
justice fondamentale. La prohibition n’a pas pour objet, 
envisagé largement, de préserver la vie peu importe les 
cir constances, mais plus précisément d’empêcher que les 
personnes vulnérables soient incitées à se suicider dans 
un moment de faiblesse. Puisque la prohibition absolue 
de l’aide au suicide favorise clairement la réalisa tion 
de cet objet, il n’y a pas privation arbitraire de droits 
indi viduels. Cependant, la prohibition s’applique à des 
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rights is in at least some cases not connected to the ob  jec-
tive and that the prohibition is thus overbroad. It is un nec-
essary to decide whether the prohibition also vi o lates the 
principle against gross disproportionality. 

Having concluded that the prohibition on physician-
assisted dying violates s. 7, it is unnecessary to consider 
whether it deprives adults who are physically disabled of 
their right to equal treatment under s. 15 of the Charter.

Sections 241(b) and 14 of the Criminal Code are not 
saved by s. 1 of the Charter. While the limit is prescribed 
by law and the law has a pressing and substantial ob jec-
tive, the prohibition is not proportionate to the objec tive. 
An absolute prohibition on physician-assisted dying is 
ra tionally connected to the goal of protecting the vul ner-
able from taking their life in times of weakness, because 
prohibiting an activity that poses certain risks is a rational 
method of curtailing the risks. However, as the trial judge 
found, the evidence does not support the contention that a 
blanket prohibition is necessary in order to substantially 
meet the government’s objective. The trial judge made 
no palpable and overriding error in concluding, on the 
ba sis of evidence from scientists, medical practitioners, 
and others who are familiar with end-of-life decision-
making in Canada and abroad, that a permissive regime 
with prop erly designed and administered safeguards was 
ca pable of protecting vulnerable people from abuse and 
error. It was also open to her to conclude that vulnerability 
can be assessed on an individual basis, using the pro ce-
dures that physicians apply in their assessment of in-
formed consent and decisional capacity in the context of 
medical decision-making more generally. The absolute 
pro hibition is therefore not minimally impairing. Given 
this conclusion, it is not necessary to weigh the im pacts 
of the law on protected rights against the beneficial ef fect 
of the law in terms of the greater public good. 

The appropriate remedy is not to grant a free-standing 
constitutional exemption, but rather to issue a declara  tion 
of invalidity and to suspend it for 12 months. Noth ing 
in this declaration would compel physicians to provide 
assis tance in dying. The Charter rights of patients and 

personnes qui n’entrent pas dans la catégorie des per-
sonnes protégées. Il s’ensuit que la restriction de leurs 
droits n’a, dans certains cas du moins, aucun lien avec 
l’objectif et que la portée de la prohibition est de ce fait 
excessive. Il n’est pas nécessaire de décider si la pro hi-
bition contrevient aussi au principe selon lequel elle ne 
doit pas avoir un caractère totalement disproportionné.

Comme nous avons conclu que la prohibition de 
l’aide médicale à mourir viole l’art. 7, point n’est besoin 
d’examiner si elle prive les adultes affectés d’un handi-
cap physique de leur droit à un traitement égal garanti par 
l’art. 15 de la Charte.

L’alinéa 241b) et l’art. 14 du Code criminel ne sont 
pas sauvegardés par application de l’article premier de la 
Charte. Bien que la limite soit prescrite par une règle de 
droit et que la loi vise un objectif urgent et réel, la pro-
hibition n’est pas proportionnée à son objectif. Il existe 
un lien rationnel entre une prohibition absolue de l’aide 
médicale à mourir et l’objectif qui consiste à empêcher 
que les personnes vulnérables s’enlèvent la vie dans un 
moment de faiblesse, parce que prohiber une activité qui 
pose certains risques constitue un moyen rationnel de 
réduire les risques. Toutefois, la juge de première ins-
tance a conclu que la preuve n’étaye pas la prétention 
qu’une prohibition générale est nécessaire pour réaliser 
de façon substantielle les objectifs de l’État. La juge 
n’a pas commis une erreur manifeste et dominante en 
con cluant, sur la foi des témoignages de scientifiques, 
de praticiens de la santé et d’autres personnes qui con-
naissent bien la prise de décisions concernant la fin de 
vie au Canada et à l’étranger, qu’un régime permissif 
com  portant des garanties adéquatement conçues et appli-
quées pouvait protéger les personnes vulnérables contre 
les abus et les erreurs. Elle pouvait également con clure 
que la vulnérabilité peut être évaluée au cas par cas au 
moyen des procédures suivies par les médecins lors qu’ils 
évaluent le consentement éclairé et la capacité déci sion-
nelle dans le contexte de la prise de décisions d’or dre 
médical de façon plus générale. La prohibition absolue 
ne constitue donc pas une atteinte minimale. Compte 
tenu de cette conclusion, il n’est pas nécessaire de mettre 
en balance l’incidence de la loi sur les droits protégés et 
l’effet bénéfique de la loi au plan de l’intérêt supérieur 
du public.

La réparation appropriée consiste non pas à accor der 
une exemption constitutionnelle autonome, mais plutôt à 
prononcer une déclaration d’invalidité et de suspendre la 
prise d’effet de son application pendant 12 mois. Rien 
dans cette déclaration ne contraindrait les médecins à 

336 [2015] 1 S.C.R.CARTER  v.  CANADA (ATTORNEY GENERAL)

rights is in at least some cases not connected to the ob  jec-
tive and that the prohibition is thus overbroad. It is un nec-
essary to decide whether the prohibition also vi o lates the 
principle against gross disproportionality. 

Having concluded that the prohibition on physician-
assisted dying violates s. 7, it is unnecessary to consider 
whether it deprives adults who are physically disabled of 
their right to equal treatment under s. 15 of the Charter.

Sections 241(b) and 14 of the Criminal Code are not 
saved by s. 1 of the Charter. While the limit is prescribed 
by law and the law has a pressing and substantial ob jec-
tive, the prohibition is not proportionate to the objec tive. 
An absolute prohibition on physician-assisted dying is 
ra tionally connected to the goal of protecting the vul ner-
able from taking their life in times of weakness, because 
prohibiting an activity that poses certain risks is a rational 
method of curtailing the risks. However, as the trial judge 
found, the evidence does not support the contention that a 
blanket prohibition is necessary in order to substantially 
meet the government’s objective. The trial judge made 
no palpable and overriding error in concluding, on the 
ba sis of evidence from scientists, medical practitioners, 
and others who are familiar with end-of-life decision-
making in Canada and abroad, that a permissive regime 
with prop erly designed and administered safeguards was 
ca pable of protecting vulnerable people from abuse and 
error. It was also open to her to conclude that vulnerability 
can be assessed on an individual basis, using the pro ce-
dures that physicians apply in their assessment of in-
formed consent and decisional capacity in the context of 
medical decision-making more generally. The absolute 
pro hibition is therefore not minimally impairing. Given 
this conclusion, it is not necessary to weigh the im pacts 
of the law on protected rights against the beneficial ef fect 
of the law in terms of the greater public good. 

The appropriate remedy is not to grant a free-standing 
constitutional exemption, but rather to issue a declara  tion 
of invalidity and to suspend it for 12 months. Noth ing 
in this declaration would compel physicians to provide 
assis tance in dying. The Charter rights of patients and 

personnes qui n’entrent pas dans la catégorie des per-
sonnes protégées. Il s’ensuit que la restriction de leurs 
droits n’a, dans certains cas du moins, aucun lien avec 
l’objectif et que la portée de la prohibition est de ce fait 
excessive. Il n’est pas nécessaire de décider si la pro hi-
bition contrevient aussi au principe selon lequel elle ne 
doit pas avoir un caractère totalement disproportionné.

Comme nous avons conclu que la prohibition de 
l’aide médicale à mourir viole l’art. 7, point n’est besoin 
d’examiner si elle prive les adultes affectés d’un handi-
cap physique de leur droit à un traitement égal garanti par 
l’art. 15 de la Charte.

L’alinéa 241b) et l’art. 14 du Code criminel ne sont 
pas sauvegardés par application de l’article premier de la 
Charte. Bien que la limite soit prescrite par une règle de 
droit et que la loi vise un objectif urgent et réel, la pro-
hibition n’est pas proportionnée à son objectif. Il existe 
un lien rationnel entre une prohibition absolue de l’aide 
médicale à mourir et l’objectif qui consiste à empêcher 
que les personnes vulnérables s’enlèvent la vie dans un 
moment de faiblesse, parce que prohiber une activité qui 
pose certains risques constitue un moyen rationnel de 
réduire les risques. Toutefois, la juge de première ins-
tance a conclu que la preuve n’étaye pas la prétention 
qu’une prohibition générale est nécessaire pour réaliser 
de façon substantielle les objectifs de l’État. La juge 
n’a pas commis une erreur manifeste et dominante en 
con cluant, sur la foi des témoignages de scientifiques, 
de praticiens de la santé et d’autres personnes qui con-
naissent bien la prise de décisions concernant la fin de 
vie au Canada et à l’étranger, qu’un régime permissif 
com  portant des garanties adéquatement conçues et appli-
quées pouvait protéger les personnes vulnérables contre 
les abus et les erreurs. Elle pouvait également con clure 
que la vulnérabilité peut être évaluée au cas par cas au 
moyen des procédures suivies par les médecins lors qu’ils 
évaluent le consentement éclairé et la capacité déci sion-
nelle dans le contexte de la prise de décisions d’or dre 
médical de façon plus générale. La prohibition absolue 
ne constitue donc pas une atteinte minimale. Compte 
tenu de cette conclusion, il n’est pas nécessaire de mettre 
en balance l’incidence de la loi sur les droits protégés et 
l’effet bénéfique de la loi au plan de l’intérêt supérieur 
du public.

La réparation appropriée consiste non pas à accor der 
une exemption constitutionnelle autonome, mais plutôt à 
prononcer une déclaration d’invalidité et de suspendre la 
prise d’effet de son application pendant 12 mois. Rien 
dans cette déclaration ne contraindrait les médecins à 

[2015] 1 R.C.S. 337CARTER  c.  CANADA (PROCUREUR GÉNÉRAL)

phy si cians will need to be reconciled in any legislative 
and regulatory response to this judgment. 

The appellants are entitled to an award of special costs 
on a full indemnity basis to cover the entire expense of 
bringing this case before the courts. A court may depart 
from the usual rule on costs and award special costs 
where two criteria are met. First, the case must involve 
mat ters of public interest that are truly exceptional. It is 
not enough that the issues raised have not been previ ously 
resolved or that they transcend individual interests of 
the successful litigant: they must also have a significant 
and widespread societal impact. Second, in addition to 
showing that they have no personal, proprietary or pe cu-
niary interest in the litigation that would justify the pro-
ceedings on economic grounds, the plaintiffs must show 
that it would not have been possible to effectively pur sue 
the litigation in question with private funding. Finally, 
only those costs that are shown to be reasonable and pru-
dent will be covered by the award of special costs. Here, 
the trial judge did not err in awarding special costs in 
the truly exceptional circumstances of this case. It was 
also open to her to award 10 percent of the costs against 
the Attorney General of British Columbia in light of the 
full and active role it played in the proceedings. The trial 
judge was in the best position to determine the role taken 
by that Attorney General and the extent to which it shared 
car riage of the case.

Cases Cited

Distinguished: Rodriguez v. British Columbia (At-
tor ney General), [1993] 3 S.C.R. 519; applied: Canada 
(At tor ney General) v. Bedford, 2013 SCC 72, [2013] 3 
S.C.R. 1101; disapproved: Victoria (City) v. Adams, 
2009 BCCA 563, 100 B.C.L.R. (4th) 28; referred to: 
Washing  ton v. Glucksberg, 521 U.S. 702 (1997); Vacco 
v. Quill, 521 U.S. 793 (1997); Pretty v. United Kingdom, 
No. 2346/02, ECHR 2002-III; Fleming v. Ire land, [2013] 
IESC 19; R. (on the application of Nicklinson) v. Ministry 
of Jus tice, [2014] UKSC 38, [2014] 3 All E.R. 843; Al-
berta v. Hutterian Brethren of Wilson Colony, 2009 SCC  
37, [2009] 2 S.C.R. 567; R. v. Ferguson, 2008 SCC 6,  
[2008] 1 S.C.R. 96; Ontario (At tor ney General) v. Fraser,  
2011 SCC 20, [2011] 2 S.C.R. 3; Canadian Western Bank  
v. Alberta, 2007 SCC 22, [2007] 2 S.C.R. 3; Tsilhqot’in 
Nation v. British Co lum bia, 2014 SCC 44, [2014] 2 S.C.R. 

dispenser une aide médicale à mourir. La réponse lé gis-
lative ou réglementaire au présent jugement devra con-
cilier les droits garantis par la Charte aux patients et aux 
médecins.

Les appelants ont droit à des dépens spéciaux sur la 
base de l’indemnisation intégrale afin de couvrir la to ta-
lité des dépenses engagées pour porter cette affaire de-
vant les tribunaux. Un tribunal peut déroger à la rè gle 
habituelle en matière de dépens et octroyer des dé pens 
spéciaux lorsque deux critères sont respectés. Pre miè-
rement, l’affaire doit porter sur des questions d’intérêt 
pu blic véritablement exceptionnelles. Il ne suffit pas que 
les questions soulevées n’aient pas encore été tranchées 
ou qu’elles dépassent le cadre des intérêts du plaideur qui 
a gain de cause : elles doivent aussi avoir une incidence 
im portante et généralisée sur la société. Deuxièmement, 
en plus de démontrer qu’ils n’ont dans le litige aucun in-
térêt personnel, propriétal ou pécuniaire qui justifierait 
l’instance pour des raisons d’ordre économique, les de-
man deurs doivent démontrer qu’il n’aurait pas été pos-
sible de poursuivre l’instance en question avec une aide 
financière privée. Enfin, seuls les frais dont on établit 
le caractère raisonnable et prudent seront couverts par 
l’oc troi de dépens spéciaux. En l’espèce, la juge de pre-
mière instance n’a pas commis une erreur en adjugeant 
des dépens spéciaux dans les circonstances vraiment ex-
cep  tionnelles de cette affaire. Elle pouvait également con-
damner la procureure générale de la Colombie-Britannique 
à payer 10 pour 100 des dépens puisque cette dernière 
avait participé pleinement et activement à l’ins tance. La 
juge était la mieux placée pour apprécier la participation 
de la procureure générale et la mesure dans laquelle celle-
ci a partagé la responsabilité du dossier.
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Criminal Code Code criminel
1 Section 14 of the Criminal Code is replaced by
the following:

1 L’article 14 du Code criminel est remplacé par
ce qui suit :

Consent to death Consentement à la mort
14 No person is entitled to consent to have death inflict-
ed on them, and such consent does not affect the crimi-
nal responsibility of any person who inflicts death on the
person who gave consent.

14 Nul n’a le droit de consentir à ce que la mort lui soit
infligée, et un tel consentement n’atteint pas la responsa-
bilité pénale d’une personne qui inflige la mort à celui qui
a donné ce consentement.

2 The Act is amended by adding the following af-
ter section 226:

2 La même loi est modifiée par adjonction, après
l’article 226, de ce qui suit :

Exemption for medical assistance in dying Exemption – aide médicale à mourir
227 (1) No medical practitioner or nurse practitioner
commits culpable homicide if they provide a person with
medical assistance in dying in accordance with section
241.2.

227 (1) Ne commet pas un homicide coupable le méde-
cin ou l’infirmier praticien qui fournit l’aide médicale à
mourir à une personne en conformité avec l’article 241.2.

Exemption for person aiding practitioner Exemption — personne aidant le médecin ou
l’infirmier praticien

(2) No person is a party to culpable homicide if they do
anything for the purpose of aiding a medical practitioner
or nurse practitioner to provide a person with medical
assistance in dying in accordance with section 241.2.

(2) Ne participe pas à un homicide coupable la personne
qui fait quelque chose en vue d’aider un médecin ou un
infirmier praticien à fournir l’aide médicale à mourir à
une personne en conformité avec l’article 241.2.

Reasonable but mistaken belief Croyance raisonnable mais erronée
(3) For greater certainty, the exemption set out in sub-
section (1) or (2) applies even if the person invoking it
has a reasonable but mistaken belief about any fact that
is an element of the exemption.

(3) Il est entendu que l’exemption prévue aux para-
graphes (1) ou (2) s’applique même si la personne qui
l’invoque a une croyance raisonnable, mais erronée, à
l’égard de tout fait qui en est un élément constitutif.

Non-application of section 14 Non-application de l’article 14
(4) Section 14 does not apply with respect to a person
who consents to have death inflicted on them by means
of medical assistance in dying provided in accordance
with section 241.2.

(4) L’article 14 ne s’applique pas à l’égard d’une per-
sonne qui consent à ce que la mort lui soit infligée au
moyen de l’aide médicale à mourir fournie en conformité
avec l’article 241.2.

Definitions Définitions
(5) In this section, medical assistance in dying, medi-
cal practitioner and nurse practitioner have the same
meanings as in section 241.1.

(5) Au présent article, aide médicale à mourir, infir‐
mier praticien et médecin s’entendent au sens de l’ar-
ticle 241.1.

R.S., c. 27 (1st Supp.), s. 7(3) L.R., ch. 27 (1er suppl.), par. 7(3)

3 Section 241 of the Act is replaced by the follow-
ing:

3 L’article 241 de la même loi est remplacé par ce
qui suit :

Counselling or aiding suicide Fait de conseiller le suicide ou d’y aider
241 (1) Everyone is guilty of an indictable offence and
liable to imprisonment for a term of not more than 14
years who, whether suicide ensues or not,

241 (1) Est coupable d’un acte criminel et passible d’un
emprisonnement maximal de quatorze ans quiconque,
que le suicide s’ensuive ou non, selon le cas :
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Definitions Définitions
(7) In this section, medical assistance in dying, medi-
cal practitioner, nurse practitioner and pharmacist
have the same meanings as in section 241.1.

(7) Au présent article, aide médicale à mourir, infir‐
mier praticien, médecin et pharmacien s’entendent au
sens de l’article 241.1.

Medical Assistance in Dying Aide médicale à mourir
Definitions Définitions
241.1 The following definitions apply in this section and
in sections 241.2 to 241.4.

medical assistance in dying means

(a) the administering by a medical practitioner or
nurse practitioner of a substance to a person, at their
request, that causes their death; or

(b) the prescribing or providing by a medical practi-
tioner or nurse practitioner of a substance to a person,
at their request, so that they may self-administer the
substance and in doing so cause their own death.
(aide médicale à mourir)

medical practitioner means a person who is entitled to
practise medicine under the laws of a province.
(médecin)

nurse practitioner means a registered nurse who, under
the laws of a province, is entitled to practise as a nurse
practitioner — or under an equivalent designation — and
to autonomously make diagnoses, order and interpret
diagnostic tests, prescribe substances and treat patients.
(infirmier praticien)

pharmacist means a person who is entitled to practise
pharmacy under the laws of a province. (pharmacien)

241.1 Les définitions qui suivent s’appliquent au pré-
sent article et aux articles 241.2 à 241.4.

aide médicale à mourir Selon le cas, le fait pour un mé-
decin ou un infirmier praticien :

a) d’administrer à une personne, à la demande de
celle-ci, une substance qui cause sa mort;

b) de prescrire ou de fournir une substance à une per-
sonne, à la demande de celle-ci, afin qu’elle se l’admi-
nistre et cause ainsi sa mort. (medical assistance in
dying)

infirmier praticien Infirmier agréé qui, en vertu du droit
d’une province, peut de façon autonome, à titre d’infir-
mier praticien ou sous toute autre appellation équiva-
lente, poser des diagnostics, demander et interpréter des
tests de diagnostic, prescrire des substances et traiter des
patients. (nurse practitioner)

médecin Personne autorisée par le droit d’une province
à exercer la médecine. (medical practitioner)

pharmacien Personne autorisée par le droit d’une pro-
vince à exercer la profession de pharmacien. (pharma-
cist)

Eligibility for medical assistance in dying Critères d’admissibilité relatifs à l’aide médicale à
mourir

241.2 (1) A person may receive medical assistance in
dying only if they meet all of the following criteria:

(a) they are eligible — or, but for any applicable mini-
mum period of residence or waiting period, would be
eligible — for health services funded by a government
in Canada;

(b) they are at least 18 years of age and capable of
making decisions with respect to their health;

(c) they have a grievous and irremediable medical
condition;

241.2 (1) Seule la personne qui remplit tous les critères
ci-après peut recevoir l’aide médicale à mourir :

a) elle est admissible — ou serait admissible, n’était le
délai minimal de résidence ou de carence applicable —
à des soins de santé financés par l’État au Canada;

b) elle est âgée d’au moins dix-huit ans et est capable
de prendre des décisions en ce qui concerne sa santé;

c) elle est affectée de problèmes de santé graves et ir-
rémédiables;

d) elle a fait une demande d’aide médicale à mourir de
manière volontaire, notamment sans pressions exté-
rieures;
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(7) Au présent article, aide médicale à mourir, infir‐
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request, that causes their death; or
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at their request, so that they may self-administer the
substance and in doing so cause their own death.
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the laws of a province, is entitled to practise as a nurse
practitioner — or under an equivalent designation — and
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diagnostic tests, prescribe substances and treat patients.
(infirmier praticien)

pharmacist means a person who is entitled to practise
pharmacy under the laws of a province. (pharmacien)

241.1 Les définitions qui suivent s’appliquent au pré-
sent article et aux articles 241.2 à 241.4.

aide médicale à mourir Selon le cas, le fait pour un mé-
decin ou un infirmier praticien :

a) d’administrer à une personne, à la demande de
celle-ci, une substance qui cause sa mort;

b) de prescrire ou de fournir une substance à une per-
sonne, à la demande de celle-ci, afin qu’elle se l’admi-
nistre et cause ainsi sa mort. (medical assistance in
dying)

infirmier praticien Infirmier agréé qui, en vertu du droit
d’une province, peut de façon autonome, à titre d’infir-
mier praticien ou sous toute autre appellation équiva-
lente, poser des diagnostics, demander et interpréter des
tests de diagnostic, prescrire des substances et traiter des
patients. (nurse practitioner)

médecin Personne autorisée par le droit d’une province
à exercer la médecine. (medical practitioner)

pharmacien Personne autorisée par le droit d’une pro-
vince à exercer la profession de pharmacien. (pharma-
cist)

Eligibility for medical assistance in dying Critères d’admissibilité relatifs à l’aide médicale à
mourir

241.2 (1) A person may receive medical assistance in
dying only if they meet all of the following criteria:

(a) they are eligible — or, but for any applicable mini-
mum period of residence or waiting period, would be
eligible — for health services funded by a government
in Canada;

(b) they are at least 18 years of age and capable of
making decisions with respect to their health;

(c) they have a grievous and irremediable medical
condition;

241.2 (1) Seule la personne qui remplit tous les critères
ci-après peut recevoir l’aide médicale à mourir :

a) elle est admissible — ou serait admissible, n’était le
délai minimal de résidence ou de carence applicable —
à des soins de santé financés par l’État au Canada;

b) elle est âgée d’au moins dix-huit ans et est capable
de prendre des décisions en ce qui concerne sa santé;

c) elle est affectée de problèmes de santé graves et ir-
rémédiables;

d) elle a fait une demande d’aide médicale à mourir de
manière volontaire, notamment sans pressions exté-
rieures;
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(d) they have made a voluntary request for medical
assistance in dying that, in particular, was not made as
a result of external pressure; and

(e) they give informed consent to receive medical as-
sistance in dying after having been informed of the
means that are available to relieve their suffering, in-
cluding palliative care.

e) elle consent de manière éclairée à recevoir l’aide
médicale à mourir après avoir été informée des
moyens disponibles pour soulager ses souffrances, no-
tamment les soins palliatifs.

Grievous and irremediable medical condition Problèmes de santé graves et irrémédiables
(2) A person has a grievous and irremediable medical
condition only if they meet all of the following criteria:

(a) they have a serious and incurable illness, disease
or disability;

(b) they are in an advanced state of irreversible de-
cline in capability;

(c) that illness, disease or disability or that state of de-
cline causes them enduring physical or psychological
suffering that is intolerable to them and that cannot be
relieved under conditions that they consider accept-
able; and

(d) their natural death has become reasonably fore-
seeable, taking into account all of their medical cir-
cumstances, without a prognosis necessarily having
been made as to the specific length of time that they
have remaining.

(2) Une personne est affectée de problèmes de santé
graves et irrémédiables seulement si elle remplit tous les
critères suivants :

a) elle est atteinte d’une maladie, d’une affection ou
d’un handicap graves et incurables;

b) sa situation médicale se caractérise par un déclin
avancé et irréversible de ses capacités;

c) sa maladie, son affection, son handicap ou le déclin
avancé et irréversible de ses capacités lui cause des
souffrances physiques ou psychologiques persistantes
qui lui sont intolérables et qui ne peuvent être apai-
sées dans des conditions qu’elle juge acceptables;

d) sa mort naturelle est devenue raisonnablement
prévisible compte tenu de l’ensemble de sa situation
médicale, sans pour autant qu’un pronostic ait été éta-
bli quant à son espérance de vie.

Safeguards Mesures de sauvegarde
(3) Before a medical practitioner or nurse practitioner
provides a person with medical assistance in dying, the
medical practitioner or nurse practitioner must

(a) be of the opinion that the person meets all of the
criteria set out in subsection (1);

(b) ensure that the person’s request for medical assist-
ance in dying was

(i) made in writing and signed and dated by the
person or by another person under subsection (4),
and

(ii) signed and dated after the person was informed
by a medical practitioner or nurse practitioner that
the person has a grievous and irremediable medical
condition;

(c) be satisfied that the request was signed and dated
by the person — or by another person under subsec-
tion (4) — before two independent witnesses who then
also signed and dated the request;

(3) Avant de fournir l’aide médicale à mourir, le médecin
ou l’infirmier praticien doit, à la fois :

a) être d’avis que la personne qui a fait la demande
d’aide médicale à mourir remplit tous les critères pré-
vus au paragraphe (1);

b) s’assurer que la demande :

(i) a été faite par écrit et que celle-ci a été datée et
signée par la personne ou le tiers visé au para-
graphe (4),

(ii) a été datée et signée après que la personne a été
avisée par un médecin ou un infirmier praticien
qu’elle est affectée de problèmes de santé graves et
irrémédiables;

c) être convaincu que la demande a été datée et signée
par la personne ou par le tiers visé au paragraphe (4)
devant deux témoins indépendants, qui l’ont datée et
signée à leur tour;
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(d) they have made a voluntary request for medical
assistance in dying that, in particular, was not made as
a result of external pressure; and

(e) they give informed consent to receive medical as-
sistance in dying after having been informed of the
means that are available to relieve their suffering, in-
cluding palliative care.

e) elle consent de manière éclairée à recevoir l’aide
médicale à mourir après avoir été informée des
moyens disponibles pour soulager ses souffrances, no-
tamment les soins palliatifs.

Grievous and irremediable medical condition Problèmes de santé graves et irrémédiables
(2) A person has a grievous and irremediable medical
condition only if they meet all of the following criteria:

(a) they have a serious and incurable illness, disease
or disability;

(b) they are in an advanced state of irreversible de-
cline in capability;

(c) that illness, disease or disability or that state of de-
cline causes them enduring physical or psychological
suffering that is intolerable to them and that cannot be
relieved under conditions that they consider accept-
able; and

(d) their natural death has become reasonably fore-
seeable, taking into account all of their medical cir-
cumstances, without a prognosis necessarily having
been made as to the specific length of time that they
have remaining.

(2) Une personne est affectée de problèmes de santé
graves et irrémédiables seulement si elle remplit tous les
critères suivants :

a) elle est atteinte d’une maladie, d’une affection ou
d’un handicap graves et incurables;

b) sa situation médicale se caractérise par un déclin
avancé et irréversible de ses capacités;

c) sa maladie, son affection, son handicap ou le déclin
avancé et irréversible de ses capacités lui cause des
souffrances physiques ou psychologiques persistantes
qui lui sont intolérables et qui ne peuvent être apai-
sées dans des conditions qu’elle juge acceptables;

d) sa mort naturelle est devenue raisonnablement
prévisible compte tenu de l’ensemble de sa situation
médicale, sans pour autant qu’un pronostic ait été éta-
bli quant à son espérance de vie.

Safeguards Mesures de sauvegarde
(3) Before a medical practitioner or nurse practitioner
provides a person with medical assistance in dying, the
medical practitioner or nurse practitioner must

(a) be of the opinion that the person meets all of the
criteria set out in subsection (1);

(b) ensure that the person’s request for medical assist-
ance in dying was

(i) made in writing and signed and dated by the
person or by another person under subsection (4),
and

(ii) signed and dated after the person was informed
by a medical practitioner or nurse practitioner that
the person has a grievous and irremediable medical
condition;

(c) be satisfied that the request was signed and dated
by the person — or by another person under subsec-
tion (4) — before two independent witnesses who then
also signed and dated the request;

(3) Avant de fournir l’aide médicale à mourir, le médecin
ou l’infirmier praticien doit, à la fois :

a) être d’avis que la personne qui a fait la demande
d’aide médicale à mourir remplit tous les critères pré-
vus au paragraphe (1);

b) s’assurer que la demande :

(i) a été faite par écrit et que celle-ci a été datée et
signée par la personne ou le tiers visé au para-
graphe (4),

(ii) a été datée et signée après que la personne a été
avisée par un médecin ou un infirmier praticien
qu’elle est affectée de problèmes de santé graves et
irrémédiables;

c) être convaincu que la demande a été datée et signée
par la personne ou par le tiers visé au paragraphe (4)
devant deux témoins indépendants, qui l’ont datée et
signée à leur tour;
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(a) know or believe that they are a beneficiary under
the will of the person making the request, or a recipi-
ent, in any other way, of a financial or other material
benefit resulting from that person’s death;

(b) are an owner or operator of any health care facility
at which the person making the request is being treat-
ed or any facility in which that person resides;

(c) are directly involved in providing health care serv-
ices to the person making the request; or

(d) directly provide personal care to the person mak-
ing the request.

a) elle sait ou croit qu’elle est bénéficiaire de la suc-
cession testamentaire de la personne qui fait la de-
mande ou qu’elle recevra autrement un avantage ma-
tériel, notamment pécuniaire, de la mort de celle-ci;

b) elle est propriétaire ou exploitant de l’établisse-
ment de soins de santé où la personne qui fait la de-
mande reçoit des soins ou de l’établissement où celle-
ci réside;

c) elle participe directement à la prestation de ser-
vices de soins de santé à la personne qui fait la de-
mande;

d) elle fournit directement des soins personnels à la
personne qui fait la demande.

Independence — medical practitioners and nurse
practitioners

Indépendance des médecins et infirmiers praticiens

(6) The medical practitioner or nurse practitioner pro-
viding medical assistance in dying and the medical prac-
titioner or nurse practitioner who provides the opinion
referred to in paragraph (3)(e) are independent if they

(a) are not a mentor to the other practitioner or re-
sponsible for supervising their work;

(b) do not know or believe that they are a beneficiary
under the will of the person making the request, or a
recipient, in any other way, of a financial or other ma-
terial benefit resulting from that person’s death, other
than standard compensation for their services relating
to the request; or

(c) do not know or believe that they are connected to
the other practitioner or to the person making the re-
quest in any other way that would affect their objectiv-
ity.

(6) Pour être indépendant, ni le médecin ou l’infirmier
praticien qui fournit l’aide médicale à mourir ni celui qui
donne l’avis visé à l’alinéa (3)e) ne peut :

a) conseiller l’autre dans le cadre d’une relation de
mentorat ou être chargé de superviser son travail;

b) savoir ou croire qu’il est bénéficiaire de la succes-
sion testamentaire de la personne qui fait la demande
ou qu’il recevra autrement un avantage matériel, no-
tamment pécuniaire, de la mort de celle-ci, autre que
la compensation normale pour les services liés à la de-
mande;

c) savoir ou croire qu’il est lié à l’autre ou à la per-
sonne qui fait la demande de toute autre façon qui
porterait atteinte à son objectivité.

Reasonable knowledge, care and skill Connaissance, soins et habileté raisonnables
(7) Medical assistance in dying must be provided with
reasonable knowledge, care and skill and in accordance
with any applicable provincial laws, rules or standards.

(7) L’aide médicale à mourir est fournie avec la connais-
sance, les soins et l’habileté raisonnables et en conformi-
té avec les lois, règles ou normes provinciales applicables.

Informing pharmacist Avis au pharmacien
(8) The medical practitioner or nurse practitioner who,
in providing medical assistance in dying, prescribes or
obtains a substance for that purpose must, before any
pharmacist dispenses the substance, inform the pharma-
cist that the substance is intended for that purpose.

(8) Le médecin ou l’infirmier praticien qui, dans le cadre
de la prestation de l’aide médicale à mourir, prescrit ou
obtient une substance à cette fin doit, avant que la
substance ne soit délivrée, informer le pharmacien qui la
délivre qu’elle est destinée à cette fin.

Clarification Précision
(9) For greater certainty, nothing in this section compels
an individual to provide or assist in providing medical as-
sistance in dying.

(9) Il est entendu que le présent article n’a pas pour effet
d’obliger quiconque à fournir ou à aider à fournir l’aide
médicale à mourir.
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Chapter 3: An Act to amend the Criminal Code and to make related amendments to
other Acts (medical assistance in dying)

Chapitre 3 : Loi modifiant le Code criminel et apportant des modifications connexes à
d’autres lois (aide médicale à mourir)

Criminal Code Code criminel
Section  3 Article  3



Defining medical futility

• futtile – a container with a wide moth and a narrow vase, from which 
water drawn from the Vesta would immediately spill

• Medical futility- A treatment that (per a physician’s determination) 
offers no therapeutic benefit to the patient

• the probabilistic nature of medicine and the value judgments 
inherent in evaluating any probability problematize attempts to 
define “futile” care (Truog et al, 1992)

• Futility must be defined in terms of the futility of achieving specific 
ends (“Futility in relation to what?”)
– Medical utility: Is treatment worthwhile to the individual?
– Economic utility (rationing): Is the benefit worthwhile to society?



Shneiderman et al: 

– Defined futility as a conclusion of common-sense notions and widely 
accepted statistical assumptions about acceptable levels of probability

Two broad conceptions of futility:
– Quantitative (physiological) futility: Care that produces no effect
– Qualitative futility: Care that produces an effect, but offers no benefit

Quantitative futility
– Care that produces no physiological effect at a given level of probability 

(Veatch and Spicer)
– Hastings Center: physicians may withhold or withdraw care that is 

determined to be physiologically futile
– e.g. surgery for diffusely metastatic cancer
– Does not solve issue of benefit vs. effect of therapy (e.g. mechanical 

ventilation sustaining life in a comatose patient with unresolvable brain 
injury) 

– Fails in the face of medical uncertainty: probability ≠ certainty



Qualitative futility
– Care that produces effects the physicians perceive to be of no 

benefit
– e.g. mechanical ventilation in a comatose patient with diffuse 

anoxic injury, CPR in a patient with diffuse metastatic lung 
cancer

– Presumes (and allows) a physician to make a decision in the 
best interest of her patient (the “perpet[ual] prisoner in the 
Intensive Care Unit”)

– Stell: “nested” ends for diagnostic and therapeutic efforts—
value is dependent upon the expected or possible end result



Qualitative futility
– Normative futility: a judgment of medical futility made for a 

treatment that is seen to have a physiologic effect but is 
believed to have no benefit
• e.g. life-maintaining interventions for a patient in a vegetative state

Conversely: qualitative futility conflicts directly with established 
notion of patient autonomy: based on physician perception
– Who decides that a treatment will not achieve its goal? Who 

decides the goal?



Is this Futility? 

• A treatment that will achieve its goal <1% of the time with 
minimal risks to the patient and at small cost. 

• A treatment that will achieve its goal <1% of the time with 
very high risks to the patient and at small cost. 

• A treatment that will achieve its goal <1% of the time with 
very high risks to the patient and at very high costs. 

Patient ß à Physicianß à Health Systemß à Society

R.	de	Velasco,	University	of	Miami	Ethics	Program	



The Tensions 

1. Inevitability of death and illness 
2. The limitations of scientific medicine 
3. The ends of medicine 
4. The availability of resources 
5. Socio-religious and cultural Issues 
6. Conflict of interests 

R.	de	Velasco,	University	of	Miami	Ethics	Program	



What makes a treatment “unethical”?
• Patients could pursue treatment towards ends for which medical 

treatment should not be employed
• The treatment could violate a particular physician’s personal (or 

personal understanding of her professional) ethics
• The treatment could not be the best use of society’s scarce 

health care resources



What makes a treatment “unethical”?
• Patients could pursue treatment towards ends for which medical 

treatment should not be employed
• Persistent vegetative state (PVS)
• Survival with severe deficits
• Survival with moderate deficits (i.e. chronic pain)

• The treatment could violate a particular physician’s personal (or 
personal understanding of her professional) ethics
• Abortion
• Craniectomy for dominant hemisphere stroke

• The treatment could not be the best use of society’s scarce 
health care resources



Futility and the legislature

Amendment to Virginia Health Care Decision Act (VA-HCDA 
Section 2990)
– “Nothing in this article shall be construed to require a physician to prescribe or 

render medical treatment to a patient that the physician determines to be 
medically or ethically inappropriate.”

Amendment to Maryland Health Care Decision Act (MD-HCDA 
Section 5-611)
– (a) Ethically inappropriate treatment is not required.
– (b) Medically ineffective treatment not required.

• Medically ineffective treatment defined as “to a reasonable degree of 
medical certainty, a medical procedure will not (1) Prevent or reduce the 
deterioration of the health of an individual; or (2) Prevent the impending 
death of an individual.”



– Both statutes provide for transfer of the patient when physicians 
determine that the requested treatment is inappropriate
• What to do if an accepting alternative physician/institution willing to provide 

the requested treatment cannot be identified?
– In the absence of an alternative, both the VA-HDCA and MD-

HDCA require physicians to offer treatment that are necessary 
to prevent death

Veterans Health Administration policy:
– Cannot write a DNR order without a patient’s or surrogate’s 

consent
– A physician may withhold or terminate CPR based on bedside 

clinical judgment



Texas Advance Directives Act (1999)
– Allows a health care facility to discontinue life-sustaining 

treatment ten days after giving written notice if the continuation 
of life-sustaining treatment is considered futile care by the 
treating medical team

– No reporting clause in the current statute
– Dr. Robert Fine (Office of Clinical Ethics, Baylor Health Case 

System): 
• 974/2922 Ethics committee consultations for cases concerning medical 

futility
• 65 letters stating agreement with the attending physicians that treatment 

should be withdrawn
• 27 cases in which treatment was withdrawn
• 22 patient died receiving treatment while awaiting transfer





Legal understandings of medical futility (US)

In Re Helga Wanglie 1991
– 85yo W
– 14 December 1989 mechanical fall resulting in broken hip
– Complicated post-operative course resulting in an irreversible 

persistent vegetative state
– Ventilator-dependent
– Husband refused advise to support withdrawal of futile care
– Petition to replace guardian filed by Steven B. Miles
– Decision: Ms. Wanglie and her estate best served by 

appointment of Mr. Wanglie as her guardian



Legal understandings of medical futility (US)

In Re Baby K 1993/1994
– Born in October 1992 with anencephaly
– Medically stabilized at birth, family informed of diagnosis and 

prognosis
– Medical team recommended supportive care (warmth, nutrition, 

hydration) and DNR
– Ms. H refused DNR and asked that mechanical breathing 

assistant be given
– At 2nd readmission, hospital brought a declaratory judgment 

action to determine whether the hospital was required to 
continue delivering care that it deemed medically and ethically 
inappropriate



Legal understandings of medical futility (US)

In Re Baby K 1993/1994
– US District Court for Eastern District of VA—mother found to be 

appropriate decision-maker for Baby K
– Fourth Circuit affirmed decision
– Mother’s constitutional and common-law rights as parent to 

make medical decisions
– Presumption in favor of life



Legal understandings of medical futility (US)

In Re Jane Doe 1991
– 13yo girl with irreversible coma with no hope of “meaningful 

recovery”
– Parents disagreed as to de-escalation of care or DNR
– Court disagreed with physician concerns that continued 

treatment would be “abusive and inhumane”—move away from 
“paternalistic view of what is ‘best’ for a patient” and toward 
principle of individual autonomy

– Fundamental right of parents to direct medical treatment for 
their children

– Presumption in favor of life



Legal understandings of medical futility (Canada)
[2013] 3 R.C.S. 341CUTHBERTSON  c.  RASOULI

Brian Cuthbertson and 
Gordon Rubenfeld Appellants

v.

Hassan Rasouli, by his Litigation Guardian 
and Substitute Decision-Maker,  
Parichehr Salasel Respondent

and

Consent and Capacity Board, 
Euthanasia Prevention Coalition, 
Canadian Critical Care Society, 
Canadian Association of Critical Care Nurses, 
Advocacy Centre for the Elderly, 
ARCH Disability Law Centre, Mental Health 
Legal Committee, HIV & AIDS Legal  
Clinic Ontario and Evangelical Fellowship  
of Canada Interveners

Indexed as: Cuthbertson v. Rasouli

2013 SCC 53

File No.: 34362.

2012: December 10; 2013: October 18.

Present: McLachlin C.J. and LeBel, Fish, Abella, 
Rothstein, Cromwell and Karakatsanis JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR 
ONTARIO

Health law — Consent to withdrawal of treatment — 
Health practitioners — Physicians seeking to remove life  
support and provide palliative care to unconscious pa-
tient on basis that all appropriate treatments exhausted 
and continuation of life support of no medical benefit 
— Patient’s substitute decision-maker disagreeing and 
refusing to provide consent — Whether withdrawal of 
treatment constitutes “treatment” under Health Care 
Consent Act, 1996, S.O. 1996, c. 2, Sch. A — Whether 
consent regime under Act governs withdrawal of life 
support and therefore consent required — Whether 
substitute decision-maker’s refusal to provide consent 
must be challenged before Consent and Capacity Board 
pursuant to the Act rather than in the courts under the 

Brian Cuthbertson et  
Gordon Rubenfeld Appelants

c.

Hassan Rasouli, représenté par sa tutrice à 
l’instance et mandataire spéciale,  
Parichehr Salasel Intimé

et

Commission du consentement et de la capacité, 
Coalition pour la prévention de l’euthanasie, 
Société canadienne de soins intensifs, 
Association canadienne des infirmiers/
infirmières en soins intensifs, Advocacy Centre  
for the Elderly, ARCH Disability Law Centre, 
Mental Health Legal Committee, HIV & AIDS 
Legal Clinic Ontario et Alliance évangélique 
du Canada Intervenants

Répertorié : Cuthbertson c. Rasouli

2013 CSC 53

No du greffe : 34362.

2012 : 10 décembre; 2013 : 18 octobre.

Présents : La juge en chef McLachlin et les juges LeBel, 
Fish, Abella, Rothstein, Cromwell et Karakatsanis.

EN APPEL DE LA COUR D’APPEL DE L’ONTARIO

Droit de la santé — Consentement au retrait d’un 
trai tement — Praticiens de la santé — Médecins sou hai-
tant retirer le traitement de maintien de la vie et admi-
nistrer plutôt des soins palliatifs à un patient in conscient 
au motif que tous les traitements appropriés ont été 
administrés et que le fait de continuer à adminis trer le 
traitement de maintien de la vie ne comporte aucun effet 
bénéfique — La mandataire spéciale du patient n’est 
pas d’accord et refuse de donner son consentement — 
Le retrait d’un traitement constitue-t-il un « traitement » 
au sens de la Loi de 1996 sur le consentement aux soins 
de santé, L.O.  1996, ch.  2, ann.  A? — Le régime en 
matière de consentement prévu par la Loi s’applique- 
t-il au retrait du traitement de maintien de la vie de sorte 
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common law — Health Care Consent Act, 1996, S.O. 
1996, c. 2, Sch. A, ss. 2(1), 10(1)(b), 20, 21, 37.

R is unconscious and has been on life support since 
October 2010. The physicians responsible for R’s care 
believed that he was in a persistent vegetative state, that  
all appropriate treatments for his condition had been ex-
hausted, and that there was no realistic hope for his 
medical recovery. In their opinion, continuing life sup-
port would not provide any medical benefit to R and  
may cause harm. They sought to remove his life support 
and to provide palliative care until his expected death. 
S, R’s wife and substitute decision-maker (“SDM”), re-
fused to provide her consent and applied to the Ontario 
Superior Court of Justice for an order restraining the 
physicians from withdrawing R from life support without 
her consent as required by the Health Care Consent Act, 
1996, S.O. 1996, c. 2, Sch. A (“HCCA”), and directing 
that any challenge to her refusal of consent be made to 
the Consent and Capacity Board (“Board”). The phys-
icians cross-applied for a declaration that consent is  
not required to withdraw life support where such treat-
ment is futile, and that the Board has no jurisdiction to 
decide these issues.

The Superior Court of Justice granted S’s application. 
The Ontario Court of Appeal upheld the order, finding 
that withdrawal of life support and administration of 
end-of-life palliative care were integrally linked and 
should be viewed as a “treatment package” requiring con-
sent under the HCCA.

Held (Abella and Karakatsanis  JJ. dissenting): The 
appeal should be dismissed.

Per McLachlin C.J. and LeBel, Fish, Rothstein and 
Cromwell JJ.: The consent regime imposed by the HCCA 
applies in this case. This legal framework, which aims at  
protecting patients’ autonomy and medical interests, has 
been used to resolve end-of-life disputes in Ontario for 
17 years. Access to this established regime should not 
be closed off, casting these matters back into the courts. 

qu’un consentement est nécessaire? — Le refus de la 
mandataire spéciale de donner son consentement doit-il 
être contesté devant la Commission du consentement et 
de la capacité sous le régime de la Loi plutôt que devant 
les tribunaux sous le régime de la common law? — Loi de 
1996 sur le consentement aux soins de santé, L.O. 1996, 
ch. 2, ann. A, art. 2(1), 10(1)b), 20, 21, 37.

R est inconscient et est maintenu en vie artificiellement 
depuis octobre 2010. Les médecins chargés de s’occuper 
de lui ont conclu qu’il se trouvait dans un état végétatif 
per sistant, qu’ils avaient administré tous les traitements 
qui convenaient à son état et qu’il n’y avait pas de véri-
table espoir pour son rétablissement. Selon eux, le fait 
de con tinuer à administrer le traitement de maintien de 
la vie ne comporterait aucun effet bénéfique pour R et 
pourrait plutôt avoir des effets néfastes. Ils souhaitent 
retirer le trai tement de maintien de la vie et administrer 
plutôt des soins palliatifs jusqu’à ce que survienne le 
décès prévu de leur patient. S, l’épouse et la mandataire 
spéciale de R, a refusé de donner son consentement et a 
demandé à la Cour supérieure de justice de l’Ontario une  
ordonnance interdisant aux médecins de retirer le trai-
tement de maintien de la vie administré à R sans obtenir 
son consentement comme l’exige la Loi de 1996 sur le  
consentement aux soins de santé, L.O. 1996, ch. 2, ann. A 
(« LCSS » ou « Loi ») et leur enjoignant de contester le 
refus du consentement devant la Commission du con-
sentement et de la capacité («  Commission  »). Dans  
une demande reconventionnelle, les médecins ont solli-
cité un jugement déclaratoire portant que le consentement 
au retrait du traitement de maintien de la vie n’est pas 
obligatoire dans un tel cas de traitement inutile et que 
la Commission n’a pas compétence pour trancher ces 
questions.

La Cour supérieure de justice a accueilli la demande 
de S. La Cour d’appel de l’Ontario a confirmé cette 
ordo nnance, concluant que le retrait du traitement de  
main tien de la vie et l’administration de soins pall iatifs 
étaient intrinsèquement reliés et devaient être consi dérés 
comme «  un traitement global  » exigeant un consen-
tement sous le régime de la LCSS.

Arrêt (les juges Abella et Karakatsanis sont dissi-
dentes) : Le pourvoi est rejeté.

La juge en chef McLachlin et les juges LeBel, Fish,  
Rothstein et Cromwell : Le régime en matière de con-
sentement prévu par la LCSS s’applique en l’espèce.  
Ce cadre juridique, qui vise à protéger l’autonomie 
du patient ainsi que ses intérêts sur le plan médical, 
sert depuis 17 ans en Ontario à trancher des différends 
concernant les décisions de fin de vie. Il ne faudrait 
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Purposes
1 The purposes of this Act are,

(a) to provide rules with respect to consent to treatment that apply consistently in all settings;

(b) to facilitate treatment, admission to care facilities, and personal assistance services, for persons lacking the capacity to make
decisions about such matters;

(c) to enhance the autonomy of persons for whom treatment is proposed, persons for whom admission to a care facility is proposed
and persons who are to receive personal assistance services by,

(i) allowing those who have been found to be incapable to apply to a tribunal for a review of the finding,

(ii) allowing incapable persons to request that a representative of their choice be appointed by the tribunal for the purpose of
making decisions on their behalf concerning treatment, admission to a care facility or personal assistance services, and

(iii) requiring that wishes with respect to treatment, admission to a care facility or personal assistance services, expressed
by persons while capable and after attaining 16 years of age, be adhered to;

(d) to promote communication and understanding between health practitioners and their patients or clients;

(e) to ensure a significant role for supportive family members when a person lacks the capacity to make a decision about a
treatment, admission to a care facility or a personal assistance service; and

(f) to permit intervention by the Public Guardian and Trustee only as a last resort in decisions on behalf of incapable persons
concerning treatment, admission to a care facility or personal assistance services.  1996, c. 2, Sched. A, s. 1.

Interpretation
2 (1) In this Act,

“attorney for personal care” means an attorney under a power of attorney for personal care given under the Substitute Decisions Act,
1992; (“procureur au soin de la personne”)

“Board” means the Consent and Capacity Board; (“Commission”)

“capable” means mentally capable, and “capacity” has a corresponding meaning; (“capable”, “capacité”)

“care facility” means,

(a) a long-term care home as defined in the Long-Term Care Homes Act, 2007, or

(b) a facility prescribed by the regulations as a care facility; (“établissement de soins”)

“community treatment plan” has the same meaning as in the Mental Health Act; (“plan de traitement en milieu communautaire”)

“course of treatment” means a series or sequence of similar treatments administered to a person over a period of time for a particular
health problem; (“série de traitements”)

“evaluator” means, in the circumstances prescribed by the regulations,

(a) a member of the College of Audiologists and Speech-Language Pathologists of Ontario,

(b) a member of the College of Dietitians of Ontario,

(c) a member of the College of Nurses of Ontario,

(d) a member of the College of Occupational Therapists of Ontario,

(e) a member of the College of Physicians and Surgeons of Ontario,
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(3) Later wishes expressed while capable prevail over earlier wishes.  1996, c. 2, Sched. A, s. 5 (3).

Research, sterilization, transplants
6 This Act does not affect the law relating to giving or refusing consent on another person’s behalf to any of the following procedures:

1. A procedure whose primary purpose is research.

2. Sterilization that is not medically necessary for the protection of the person’s health.

3. The removal of regenerative or non-regenerative tissue for implantation in another person’s body.  1996, c. 2, Sched. A, s. 6.

Restraint, confinement
7 This Act does not affect the common law duty of a caregiver to restrain or confine a person when immediate action is necessary to

prevent serious bodily harm to the person or to others.  1996, c. 2, Sched. A, s. 7.

PART II 
TREATMENT

GENERAL
Application of Part
8 (1) Subject to section 3, this Part applies to treatment.  1996, c. 2, Sched. A, s. 8 (1).

Law not affected
(2) Subject to section 3, this Part does not affect the law relating to giving or refusing consent to anything not included in the definition

of “treatment” in subsection 2 (1).  1996, c. 2, Sched. A, s. 8 (2).

Meaning of “substitute decision-maker”
9 In this Part,

“substitute decision-maker” means a person who is authorized under section 20 to give or refuse consent to a treatment on behalf of

a person who is incapable with respect to the treatment.  1996, c. 2, Sched. A, s. 9.

CONSENT TO TREATMENT
No treatment without consent
10 (1) A health practitioner who proposes a treatment for a person shall not administer the treatment, and shall take reasonable steps to

ensure that it is not administered, unless,

(a) he or she is of the opinion that the person is capable with respect to the treatment, and the person has given consent; or

(b) he or she is of the opinion that the person is incapable with respect to the treatment, and the person’s substitute decision-maker

has given consent on the person’s behalf in accordance with this Act.  1996, c. 2, Sched. A, s. 10 (1).

Opinion of Board or court governs
(2) If the health practitioner is of the opinion that the person is incapable with respect to the treatment, but the person is found to be

capable with respect to the treatment by the Board on an application for review of the health practitioner’s finding, or by a court on an

appeal of the Board’s decision, the health practitioner shall not administer the treatment, and shall take reasonable steps to ensure that

it is not administered, unless the person has given consent.  1996, c. 2, Sched. A, s. 10 (2).

Elements of consent
11 (1) The following are the elements required for consent to treatment: 2017-08-31, 11*02 AMHealth Care Consent Act, 1996, S.O. 1996, c. 2, Sched. A
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1. The consent must relate to the treatment.

2. The consent must be informed.

3. The consent must be given voluntarily.

4. The consent must not be obtained through misrepresentation or fraud.  1996, c. 2, Sched. A, s. 11 (1).

Informed consent
(2) A consent to treatment is informed if, before giving it,

(a) the person received the information about the matters set out in subsection (3) that a reasonable person in the same

circumstances would require in order to make a decision about the treatment; and

(b) the person received responses to his or her requests for additional information about those matters.  1996, c. 2, Sched. A,

s. 11 (2).

Same
(3) The matters referred to in subsection (2) are:

1. The nature of the treatment.

2. The expected benefits of the treatment.

3. The material risks of the treatment.

4. The material side effects of the treatment.

5. Alternative courses of action.

6. The likely consequences of not having the treatment.  1996, c. 2, Sched. A, s. 11 (3).

Express or implied
(4) Consent to treatment may be express or implied.  1996, c. 2, Sched. A, s. 11 (4).

Included consent
12 Unless it is not reasonable to do so in the circumstances, a health practitioner is entitled to presume that consent to a treatment

includes,

(a) consent to variations or adjustments in the treatment, if the nature, expected benefits, material risks and material side effects of

the changed treatment are not significantly different from the nature, expected benefits, material risks and material side effects of

the original treatment; and

(b) consent to the continuation of the same treatment in a different setting, if there is no significant change in the expected benefits,

material risks or material side effects of the treatment as a result of the change in the setting in which it is administered.  1996,

c. 2, Sched. A, s. 12.

Plan of treatment
13 If a plan of treatment is to be proposed for a person, one health practitioner may, on behalf of all the health practitioners involved in

the plan of treatment,

(a) propose the plan of treatment;

(b) determine the person’s capacity with respect to the treatments referred to in the plan of treatment; and
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(3) Later wishes expressed while capable prevail over earlier wishes.  1996, c. 2, Sched. A, s. 5 (3).

Research, sterilization, transplants
6 This Act does not affect the law relating to giving or refusing consent on another person’s behalf to any of the following procedures:

1. A procedure whose primary purpose is research.

2. Sterilization that is not medically necessary for the protection of the person’s health.

3. The removal of regenerative or non-regenerative tissue for implantation in another person’s body.  1996, c. 2, Sched. A, s. 6.

Restraint, confinement
7 This Act does not affect the common law duty of a caregiver to restrain or confine a person when immediate action is necessary to

prevent serious bodily harm to the person or to others.  1996, c. 2, Sched. A, s. 7.

PART II 
TREATMENT

GENERAL
Application of Part
8 (1) Subject to section 3, this Part applies to treatment.  1996, c. 2, Sched. A, s. 8 (1).

Law not affected
(2) Subject to section 3, this Part does not affect the law relating to giving or refusing consent to anything not included in the definition

of “treatment” in subsection 2 (1).  1996, c. 2, Sched. A, s. 8 (2).

Meaning of “substitute decision-maker”
9 In this Part,

“substitute decision-maker” means a person who is authorized under section 20 to give or refuse consent to a treatment on behalf of

a person who is incapable with respect to the treatment.  1996, c. 2, Sched. A, s. 9.

CONSENT TO TREATMENT
No treatment without consent
10 (1) A health practitioner who proposes a treatment for a person shall not administer the treatment, and shall take reasonable steps to

ensure that it is not administered, unless,

(a) he or she is of the opinion that the person is capable with respect to the treatment, and the person has given consent; or

(b) he or she is of the opinion that the person is incapable with respect to the treatment, and the person’s substitute decision-maker

has given consent on the person’s behalf in accordance with this Act.  1996, c. 2, Sched. A, s. 10 (1).

Opinion of Board or court governs
(2) If the health practitioner is of the opinion that the person is incapable with respect to the treatment, but the person is found to be

capable with respect to the treatment by the Board on an application for review of the health practitioner’s finding, or by a court on an

appeal of the Board’s decision, the health practitioner shall not administer the treatment, and shall take reasonable steps to ensure that

it is not administered, unless the person has given consent.  1996, c. 2, Sched. A, s. 10 (2).

Elements of consent
11 (1) The following are the elements required for consent to treatment:
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issues. The reasonable conclusion is that the HCCA does  
not alter the common law of consent by creating an en-
titlement to treatment.

The HCCA codifies and builds upon the common 
law of consent in Ontario. It is designed to give effect 
to the principle of patient autonomy — a principle with 
deep roots in our common law — that permits a patient 
to refuse medical treatment, no matter the con sequences. 
The scheme of the Act ensures that when treatment is 
proposed, doctors, substitute decision-makers and the 
Board are all bound by the patient’s known wishes, if 
clear and applicable. This is true for all treatments; there 
are no special provisions for end-of-life scenarios.

However, the HCCA does not permit a patient to 
dic tate treatment. Neither the words nor the scheme of 
the Act contemplate a patient’s right to stop a doctor 
from withdrawing treatment that is no longer medically 
effective or is even harmful. Such an extension of pa-
tient autonomy to permit a patient to insist on the con-
tinuation of treatment that is medically futile would 
have a detrimental impact on the standard of care and 
legal, ethical, and professional duties in the practice of 
medicine. The role of patient autonomy must be balanced 
with the physician’s role, expertise, and advice. As well, 
there are a myriad of important interests, such as the 
integrity of our health care system, at stake.

As with the HCCA, the common law does not entitle 
a patient to insist upon continuation of treatment; it does 
not require a patient’s consent to the withholding or 
withdrawal of treatment. Even in those cases in which the 
court has intervened to prevent doctors from unilaterally 
withdrawing or withholding treatment, the courts did 
not conclude that consent was required. Rather, in those 
cases, the courts ordered an injunction pending trial. 
Other courts have explicitly concluded that consent is not 
required for the withdrawal of treatment and that it is not 
appropriate for a court to interfere with medical doctors 
acting unilaterally and professionally in the best interests 
of a patient.

d’administrer un traitement. Par ailleurs, le retrait d’un 
traitement et l’administration de soins palliatifs sont des 
questions distinctes. Il convient donc de conclure que 
la LCSS n’a pas pour effet de modifier les règles de la 
common law en matière de consentement en conférant  
le droit de recevoir un traitement.

La LCSS codifie les règles de la common law en  
mati ère de consentement en Ontario et prend appui sur 
elle. Elle vise à donner effet au principe de l’autono -
mie du patient — profondément enraciné dans notre  
com mon law — qui permet à celui-ci de refuser un trai-
te ment mé dical, peu importe les conséquences. L’esprit  
de la Loi fait en sorte que, lorsqu’un traitement est 
proposé, les mé decins, les mandataires spéciaux et la 
Commission sont tous tenus de se conformer aux désirs 
connus exprimés par le patient, si ceux-ci sont clairs et 
applicables. Cela vaut pour tout traitement; la Loi ne 
renferme aucune dis position particulière concernant les 
situations de fin de vie.

Toutefois, la LCSS ne permet pas à un patient  
d’impo ser un traitement. Ni le libellé ni l’esprit de la 
Loi ne com prennent le droit du patient d’empêcher le 
médecin de retirer un traitement qui n’est plus effi-
cace sur le plan médical ou qui est même préjudi-
cia ble. L’élargissement de l’autonomie du patient de  
manière à lui permettre d’insis ter sur le maintien d’un  
traitement qui est inutile sur le plan médical aurait 
un effet préjudiciable sur la norme de diligence et sur 
les obligations juridiques, déontologiques et profes-
sionnelles dans la pratique de la médecine. Il faut mettre 
en balance le rôle de l’autonomie du patient, d’une  
part, et le rôle, l’expertise ainsi que l’avis du mé decin, 
d’autre part. De plus, il existe une multitude d’in térêts 
impor tants en jeu, par exemple l’intégrité de notre 
système de soins de santé.

Tout comme la LCSS, la common law ne donne pas  
au patient le droit d’insister sur le maintien d’un traite-
ment. Elle n’exige pas non plus le consentement du  
patient au refus d’administrer un traitement ou au retrait 
d’un traitement. Même dans les affaires où ils sont  
inter ve nus pour empêcher des médecins de retirer ou  
de refuser uni latéralement un traitement, les tribu naux 
n’ont pas con clu à l’obligation d’obtenir le consente-
ment. Ils ont plu tôt prononcé une injonction en atten-
dant l’instruction de l’affaire. Dans d’autres décisions, 
les tribunaux ont expli citement conclu que le consen te-
ment n’était pas requis pour le retrait d’un traite ment et 
qu’il n’appartenait pas au tribunal d’intervenir lorsque 
les médecins agissaient unilatéralement et profession-
nellement dans l’intérêt véritable du patient.
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The common law protects the interests of Canadians 
in the medical realm by requiring physicians to act (1) in  
accordance with the conduct of a prudent practitioner of 
the same experience and standing in the field, includ ing 
a duty to obtain informed consent, and (2)  in the best 
interests of their patients.

In many typical doctor-patient relationships, the fi-
duciary obligation and the standard of care will likely 
overlap or resemble one another. However, in the end- 
of-life scenario where ongoing life support is futile, the 
foundation and ambit of a doctor’s fiduciary duty would 
be a useful and appropriate conceptual paradigm to sup-
plement the standard of care and address the broad er 
best interests of the patient. These obligations should re-
quire doctors to undertake a certain process for resolving 
important questions in the end-of-life setting by includ-
ing a role for the family or substitute decision-maker; 
providing notice and a thorough and accommodating 
process for determining the condition and best interests 
of the patient; and, where they are of the opinion that 
life support for a patient should be withdrawn, exploring 
alternative institutions willing to continue the treatment. 
Ultimately, if a doctor is satisfied that treatment is futile, 
he or she may discontinue treatment notwithstanding 
the wishes of the patient or family, provided they have 
followed these consultative processes and considered the 
patient’s best interests.

Where, as here, a family member or a substitute deci-
sion-maker disagrees with the medical practitioner’s de-
cision to withdraw life support, that person may apply 
to the court to challenge the physician’s decision. In  
reviewing whether a physician is acting within the pro-
fessional standard of care, the court should deter-
mine whether the life support has any chance of being 
medically effective and whether withdrawal of the 
treatment is in the best interests of the patient. This 
necessarily includes consideration of the patient’s wishes, 
values and beliefs, in addition to the broad mental and 
physical implications for the patient’s condition and 
well-being. However, in making that determination, the 
continuation of life is not an absolute value. The ul timate 
decision whether to withdraw life-sustaining treatment 
must respect the medical or physical consequences of 
withdrawal or continuation of life support, and also the 
personal autonomy, bodily integrity, and human dignity 
of the patient. A doctor cannot be required to act outside 

La common law protège les intérêts des Canadiens 
dans le domaine médical en exigeant du médecin qu’il 
agisse (1) comme le ferait un praticien de la santé pru-
dent ayant la même expérience et réputation dans son 
domaine, notamment en se conformant à l’obligation 
d’obtenir un consentement éclairé, et (2) dans l’intérêt 
véritable de ses patients.

Dans le cadre de la relation typique entre le médecin 
et son patient, il est probable qu’il y ait chevauchement 
entre l’obligation fiduciaire et la norme de diligence ou 
qu’elles se ressemblent. Toutefois, dans des situations de 
fin de vie où l’administration continue d’un traitement 
de maintien de la vie est inutile, l’obligation fiduciaire 
du médecin, dans sa portée et son fondement, s’avérerait 
un modèle théorique utile et approprié permettant de 
compléter la norme de diligence et de traiter des intérêts 
véritables plus larges du patient. Selon ces obligations, le 
médecin devrait être tenu de suivre un certain processus 
pour régler des questions importantes concernant la fin 
de vie en accordant un rôle à la famille ou au manda-
taire spécial, en donnant avis et en suivant un processus 
détaillé et conciliant visant à déterminer l’état de santé 
et l’intérêt véritable du patient, et, lorsqu’il est d’avis 
qu’il convient de retirer un traitement de maintien de la 
vie administré à un patient, en examinant la possibilité 
que d’autres établissements soient disposés à continuer 
l’administration du traitement. S’il est convaincu en der-
nière analyse que le traitement est inutile, le médecin peut 
en arrêter l’administration malgré les désirs exprimés par 
le patient ou sa famille, pourvu qu’il ait suivi ces pro ces-
sus de consultation et tenu compte de l’intérêt véritable 
du patient.

Lorsque, comme en l’espèce, il est en désaccord avec 
la décision du praticien de la santé de retirer un traitement 
de maintien de la vie, un membre de la famille du patient 
ou le mandataire spécial peut contester cette décision, 
par voie de requête, devant le tribunal. Pour établir si le 
médecin respecte la norme de diligence professionnelle, 
le tribunal doit déterminer si le traitement de maintien de 
la vie a quelque chance de réussite sur le plan médical et 
si le retrait du traitement est dans l’intérêt véritable du 
patient. Cet exercice comporte nécessairement l’examen 
des désirs exprimés par le patient, de ses valeurs et de ses 
croyances, en plus des conséquences importantes men-
tales et physiques sur son état et son bien-être. Toutefois, 
pour trancher cette question, le maintien de la vie n’est 
pas une valeur absolue. La décision définitive de retirer 
ou non un traitement de maintien de la vie doit respecter 
les conséquences sur le plan médical ou physique de 
ce retrait ou de la continuation du traitement, ainsi que 
l’autonomie personnelle, l’intégrité physique et la dignité 
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of the standard of care and contrary to his or her pro-
fessional duties.

In this case, the application judge made no factual 
findings about the patient’s condition and effectiveness  
of any treatment, and the patient’s diagnosis has been 
subject to change. The matter should therefore be remit-
ted to the Ontario Superior Court of Justice, so that it may 
make the necessary findings of fact, and to determine 
whether the withdrawal of life support is in accordance 
with the standard of care and the best interests of the 
patient.
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humaine du patient. On ne peut exiger du médecin qu’il 
agisse à l’encontre de ses obligations professionnelles et 
de la norme de diligence à laquelle il est astreint.

En l’espèce, la juge saisie de la demande n’a tiré 
aucune conclusion de fait sur l’état de santé du patient ou  
sur l’efficacité de quelque traitement que ce soit; de plus,  
le diagnostic du patient a été modifié. Il y a donc lieu 
de renvoyer l’affaire à la Cour supérieure de justice de  
l’Ontario pour qu’elle tire les conclusions de fait néces-
saires et qu’elle détermine si le retrait du traitement de 
maintien de la vie est conforme à la norme de diligence 
applicable et dans l’intérêt véritable du patient.
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Challenges since Rasouli

• University of Montreal Hospital v. WL
• In re SL



– What are the goals of medicine?
– What defines meaningful human existence?
– Do we demean ourselves by allowing another being to exist in a 

state of physical despondency?

“Patients in the United States have a well-established right to 
determine the goals of their medical care and to accept or decline 
any medical intervention that is recommended to them by their 
treating physician. But do patients also have a right to receive 
interventions that are not recommended by the physician?”

The Ethics of Futility



Brody: four reasonable justifications for physicians’ decisions to withhold futile 
treatments
1) The goals of medicine are to heal patients and to reduce suffering; to offer 

treatments that do not achieve these goals subverts the purpose of medicine
2) Physicians are bound to high standards of scientific competence; offering 

ineffective treatments deviates from professional standards
3) If physicians offer treatments that are ineffective, they risk becoming “quacks” 

and losing public confidence
4) Physicians are justified in risking harm to patients only when there is a 

reasonable chance of benefit; forcing physicians to inflict harmful procedures 
on patients makes them “agents of harm, not benefit”

The right of a patient to demand a treatment is limited by the need for physicians to 
provide care that meets high ethical, clinical, and scientific standards.
- Physician autonomy is a necessary for physicians to be moral agents



What constitutes professional integrity?
What is the responsibility of professional expertise?
What is expected of the compact of physicians with society?



Council on Ethics and Judicial Affairs (AMA) 1999
• “objectivity in unattainable” when defining futility
• Best approach is to implement a “fair process”

• Extensive deliberation and consultation in an attempt to reach resolution
• Efforts to transfer care to a physician willing to comply with the patient’s wishes
• If transfer cannot be accomplished, then care can be withdrawn or withheld, even though “the legal 

ramifications of this course of action are uncertain”

• The preventive-ethics approach
• Primary care physicians must take responsibility for discussing decisions about futile treatment with 

patients before clinical circumstances call for such decisions

The Procedural Approach



– “[M]edical futility is the unacceptable likelihood of achieving an effect that the 
patient has the capacity to appreciate as a benefit.” (Schneiderman, Bioethical 
Inquiry 2011, 8: 123)
• Patient: patiens, πάσχειν (pathkei) = one who suffers
• Healing: sanitatem, ἰάομαι (iaomai) = to make whole

– Ethical duty to avoid unnecessary harm
– Ethical duty of proportionality (advising a patient toward a therapy with minimal 

gain at the risk of severe harm is malpractice)
– The duties of medicine are to alleviate suffering restore health—not to prolong 

life
– Medical decisions and treatment are never value-neutral: they are ethical acts
– Struggle to protect and enable patient autonomy while avoiding futile 

interventions
– Need to maintain compassion while assisting patients with difficult and often 

dire decisions
– How do we negotiate instances in which patient and physician autonomy 

cannot be reconciled?



Persistent barriers to reaching consensus on futility
– Communication hindered by mistrust
– Belief system that is irreconcilable with precepts of medicine
– Fundamental difference in values (What is unwarranted 

suffering? What is an undignified death?)
– Patients’ views about care before they are sick may be quite 

different from their views when they are acutely ill
– Medicine is unable as a field to reach consensus regarding first 

principles
– Is futility an objective entity?



Conclusion

– Futility encompasses uncertain but very real territory in medical 
practice

– The courts have broadly favored patient autonomy and 
appreciated the finality of decisions that result in death

– The ethics of futility are intertwined with the ethics of doctoring
– Patient autonomy and medical ethics are not always 

reconcilable
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